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NO. 14,974 
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ve 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT | 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET ! 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


UNITED STATES vs. CARL M. MISENHEIMER; Attorneys: U. S, ATTORNEY 
OMALLEY; H. Nussbaum, Wash. Bldg.; G.J.No. 734-58; Criminal No. 642-58; 
Charge: SECOND DEGREE MURDER (22 DCC 2403). ! 
‘DATE PROCEEDINGS 
1958 Jul 7 PRESENTMENT AND INDICTMENT FILED (1 Count) 
Copy of Indictment given to Deft. Cert. filed. | 


1958 Jul 8 Affidavit for leave to proceed without phepayment of costs 
GRANTED and filed. TAMM, J. | 

1958 Jul 8 ORDER APPOINTING Hymie Nussbaum as counsel to defend, 
filed. TAMM, J. (N) 

1958 Jul 10 § APPEARANCE of Hymie Nussbaum as attorney defendant 


entered and filed. 
1958 Jul 11 ARRAIGNED, Plea NOT GUILTY entered; BOND SET at $3000.00; 
Defendant REMANDED to the District of Columbia Jail; Attorney 
Hymie Nussbaum present. TAMM, J. (Reporter-Williamson) 
Cert. filed. 
1958 Jul 23 MOTION of DEFENDANT for a transcript of proceedings before 
the coroner at the expense of the United States, filed. Cert. of 


Serv. 





1958 Jul 29 


1958 Jul 29 


1958 Jul 29 


1958 Aug 13 


1958 Aug 15 


1958 Aug 29 


1958 Oct 10 


1958 Oct 20 


1958 Oct 17 


1958 Oct 22 


1958 Oct 24 


2 


ORDER COMMITTING defendant to D. C. GENERAL Hospital 
for a period of SIXTY (60) DAYS, filed. MORRIS, J. (N) 
ORDER ALLOWING COPY of TRANSCRIPT of PROCEEDINGS 
before the coroner at GOVERNMENT EXPENSE, FILED. 
MORRIS, J. 

MOTION of DEFENDANT to permit inspection of Grand Jury 
Minutes, filed. MOTION of DEFENDANT for determination of 
Mental Competency, filed. Cert. of Serv. 

OPPOSITION of GOVERNMENT to Deft’s. motion to permit in- 
spection of Grand Jury Minutes, filed. Cert. of Serv. 

Praecipe continuing Motion of Defendant to inspect Grand Jury 
Minutes for two weeks with consent of United States Attorney, 
filed. Attorney Hymie Nussbaum present. McGARRAGHY, J. 
(Reporter - Deeds) | 

Motion of Defendant to permit inspection of Grand Jury Minutes 
heard and DENIED. Defendant REMANDED to the District of 
Columbia Jail. Attorney Hymie Nussbaum present. McGAR- | 
RAGHY, J. (Reporter - Deeds) | | 
Letter dated 10-9-58 from Dr. James A. Ryan, Asst. Chief Psy- 
chiatrist, D.C. General Hospital stating that defendant is sane 
competent and capable of participating in his defense, filed. 
MOTION for Mental Examination of Defendant by independent 
psychiatrist, filed. Cert. of Serv. 

MOTION for Issuance of Subpoena pursuant to Fed. Criminal 


. Rule 17(b), GRANTED. LETTS, J. AFFIDAVIT in support of 


motion for Issuance of Subpoena, under Fed. Criminal Rule 
17(b), filed. 

MOTION of DEFENDANT for MENTAL EXAMINATION of De- 
fendant by independent psychiatrist heard & DENIED. Attorney 
Hymie Nussbaum present. HOLTZOFYF, J. (Reporter - Nevitt) 
Cert. filed. | 

MOTION for issuance of subpoena and affidavit in support there- 
of, filed and GRANTED. Cert. of Serv. TAMM, J. 





1958 Oct 27 
1958 Oct 27 


1958 Nov 4 


1958 Nov 5 


1958 Nov 6 


1958 Nov 7 
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MOTION of GOVERNMENT to Quash Subpoena, filed. 

MOTION of GOVERNMENT to quash subpoena; filed heard and _ 
DENIED. Attorney Hymie Nussbaum present. HOLTZOFF, J. 
(Reporter - Nevitt) Cert. filed. ! 

ORAL MOTION of GOVERNMENT to quash subpoena duces 
tecum, in re: F.B1. files, heard, argued and GRANTED; 
JURORS FROM CRIMINAL PANEL NO. ONE SWORN ON VOIR 


DIRE; JURY AND TWO ALTERNATE JURORS SWORN: 


Miss Amelia M. Perunko; Mrs. Theresa G. Cowan; Earl H. 
Doubleday; George F. Merlino; Ellis M. Walker; Morris F. 
Thomas; Miss Mary J. Chaney; John E. Paraskevas; Charles 
Williams; Wilfred L. Schlarman; Miss Margaret E. Dixon; 
John W. Kawe; 2.1. Andrew J. Wilson; a.2. Mrs. Dorothea S. 
Woolfolk. Case is RESPITED until 10:00 a.m. to-morrow; 
Defendant REMANDED to the District of Columbia Jail; Attor- 
ney Hyman Nussbaum present. SIRICA, J. Repprter-Simkale) 
Cert. filed. | 
TRIAL RESUMED; same jury; Case is RESPITED until 10:00 
a.m. to-morrow; Defendant REMANDED to the District of Co- 
lumbia Jail; Attorney Hyman Nussbaum present. SIRICA, J. 
(Reporter-Simkalo and Sanche) Cert. filed. | 
TRIAL RESUMED; same jury; Alternate Jurors discharged; 
JURY EXCUSED until 10:00 a.m. to-morrow to begin DELIBER- 
ATION; Defendant REMANDED to the District of 'Columbia Jail: 
Defendant’s Prayers No. 1,2,3,4,12,13, filed. Attorney Hyman 
Nussbaum present. SIRICA, J. (Reporter-Sanche) Cert. filed. 
JURY RETURNS INTO COURT-at 10:00 a.m. and RETIRES to 
BEGIN DELIBERATION; VERDICT: Guilty of 2nd degree murder; 
Jury Polled; ORAL MOTION of DEFENDANT to set new bond, 
DENIED; Case is REFERRED TO THE Probation Officer of the 
Court; Defendant REMANDED to the District of Columbia Jail; 
Note from jury and Form of verdict, filed. Attorney Hymie 
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Nussbaum present. SIRICA, J. (Reporter-Sanche) Cert. filed. 

1958 Dec 12 SENTENCED to imprisonment for a period of FIVE (5) YEARS 
to TWENTY (20) YEARS. Defendant REMANDED to the Dis- 
trict of Columbia Jail; Attorney Hymie Nussbaum present. 
SIRICA, J. (Reporter-Sanche) 

1958 Dec 17 MOTION of DEFENDANT for leave to proceed on Appeal in 
Forma Pauperis and Affidavit in support thereof, with request 
that Stenographic transcript of proceedings be furnished at the 
expense of the United States, filed and GRANTED. SIRICA, J. 
(N) NOTICE OF APPEAL from Judgment, filed. 

1958 Dec 17 Judgment & Commitment of 12-12-58, filed. SIRICA, j. 

1958 Dec 29. ELECTION AGAINST service of sentence signed by defendant, 
filed. 

1958 Dec 29. MOTION of DEFENDANT for Bail pending appeal, filed. Cert. 
of Service. | 

1958 Dec 29. DESIGNATION of RECORD on appeal, filed. Cert. of Service. 

1959 Jan 6 Deft’s. Exhibit #1 and #2, filed. | 

1959 Jan 9 MOTION of DEFENDANT for bail pending Appeal, DENIED. 
Defendant REMANDED to the District of Columbia Jail; Attor- 
ney Hymie Nussbaum present. SIRICA, J. (Reporter-Romig) 
Cert. filed. 


1959 Jan 26 MOTION of DEFENDANT for extension of time to file record on 
Appeal, filed. Cert. of Serv. CONSENT ORDER EXTENDING 
TIME to FILE RECORD in the COURT of APPEAL from 1-26-59 
to 2-26-59, FILED. SIRICA, J. 

1959 Feb. 20 TRANSCRIPT OF PROCEEDINGS: Vol. I, Pages 1-147, Nov. 4, 
1948 (sic); - Vol. II, Pages 148 - 308 Nov 5, 1958; Vol. III, Pages 
309-440, Nov. 6, 1958; - Vol. IV, Pages 441 - 452 Nov. 7, 1958 
filed. Court’s Copy (Reporter-Sanche) 





[Filed July 7, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled May 1, 1958, Sworn in on May 6, 1958 
The United States of America 


7 : Criminal No. 642-58 
' : Grand Jury No. 734-58 
Carl M. Misenheimer . Second Degree Murder (22 D.C.C. 2403) 


| 


The Grand Jury charges: 

On or about June 7, 1958, within the District of Columbia, Carl M. Misen- 
heimer, with malice aforethought, murdered Moses B. Strother by means of 
stabbing him with a knife. ! 


/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
/s/ Raymond L. Blands and for the District of Columbia 


Foreman. ! 


/Filed July 11, 19587 
PLEA OF DEFENDANT 

On this 11th day of July, 1958, the defendant Carl M. Misenheimer, appear- 
ing in proper person and by his attorney Hymie Nussbaum, being arraigned in 
open Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. : 

Bond is set by the Court at $3000.00. The defendant is remanded to the 
District Jail. 
Present: By direction of 


United States Attorney EDWARD A. TAMM | 
By Lewis Carroll Presiding Judge Criminal Court #1 


Assistant United States Attorney HARRY M. HULL, Clerk | 


B. Williamson By /s/ Illiegible 
Official Reporter Deputy Clerk 





[Filed October 17, 19587 
MOTION FOR ISSUANCE OF SUBPOENA 

Comes now the defendant in the above-entitled cause, Carl M. Misenheimer, 
and moves the Court to order the issuance of subpoenas on behalf of the defend- 
ant for the following named witnesses: 

Robert V. Murray or his representative to bring criminal records. 

J. Edgar Hoover or his. agent to bring certain criminal records. 

David J. Simpson, 1332 12th St. N. W.; Emma Collins Apmt #3, Rm #5, 
$33 N. St. N.W., Avon Singletary, present address unknown; Mary J. Kennedy, 
Apmt #4 Rm #2 933 N St. N.W., James I. Gardner, Rm #5 Apmt #3, 933 N St.NW 


| HYMIE NUSSBAUM 
Above Motion Granted. Attorney for Defendant 
: | 852 Washington Bldg. 
/s/ ¥. eoge On eats Washington 5, D.C. 


Dated: Oct. 17, 1958 
Service of copy of above Motion and Affidavit in Support acknowledged this 
17th day of October, 1958. 


/s/ Oliver Gasch 
UNITED STATES ATTORNEY 
By: (illegible) 


[Filed October 17, 19587 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 

I, Carl M. Misenheimer, being first duly sworn according to law, depose 
and say that I am the defendant in the above-entitled cause, and in support of 
the annexed motion, in compliance with the requirements of Rule 17(b) of the 


Federal Rules of Criminal Procedure, state as follows: 

1, That the names and addresses of the witnesses referred to in the an- 
nexed motion are: David J. Simpson, 1332 - 12th St. NW, Washington, D. C.; 
Chief of Police DC to bring records of certain witnesses; Emma Collins, Apmt 
#3, Rm #5, 933 N St NW; Director, FBI, to bring criminal records of witnesses; 
Avon Singletary, present address unknown but to be determined. Mary J. Kennedy, 
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Apmt #4 Rm #2, 933 N St NW; James I. Gardner, Rm #5 Apmt #3, 933 N St NW. 

2. That the testimony which they are expected to give, if subpoenaed, is: 

That the deceased has on that date cut defendant with bottle; drew a knife on 
him and had on other occasions threatened the life of defendant. 

3. That the evidence of the witness or witnesses is material to the defense 
because It supports self defense and cause for doing what deferidant did. 

4. That I cannot safely go to trial without the said witness or witnesses. 

5. That I do not have sufficient means and am actually unable to pay the 
fees of the witness or witnesses. | 

/s/ CarlM. Misenheimer 
Subscribed and sworn to before me this 16th day of October, 1958. 


/s/ J. E. Ottes 
Notary Public, D.C. 


SUBPOENA TO PRODUCE DOCUMENT OR OBJECT 
TO J. Edgar Hoover, FBI Director or his designated representative; Department 


of Justice, 10th & Pa Ave NW, Washington, D.C. : 

You are hereby commanded to appear in the United States District Court for 
the District of Columbia at 3rd & Constitution Ave, NW, 4th Floor, Courtroom 8, 
in the city of Washington on the 27th day of October, 1958 at 9:30 o’clock AM. to 
testify in the case of United States V. Carl M. Misenheimer and bring with you 

1. Criminal record of Moses Banks Strother, male, coloneds age 42, former- 
ly of 933 N Street, N.W., Washington, D. C. 

2. Criminal record of Benjamin Gillard, male, colored, age 58, 933 N Street, 
N.W., Washington, D.C. formerly residing at Inidana, Pa; Marion Center, Pa. (near 
Pittsburgh) and West Blocton, Ala. Now employed at Quebec House, D.C. 

3. Criminal record of Carl M. Misenheimer, male, colored, DOB 2-21-1921, 
FBI #2084947. Formerly resided at Salisbury, N.C. | 

4. Criminal Record of David J. Simpson, 1332 12th St NW, eens D.C. 
male, colored. 

This subpoena is issued upon application of the Defendant. 


October 17, 1958 HARRY M. HULL, Clerk 


HYMAN NUSSBAUM, Attorney for Defendant (Seal) | 
852 Washington Bldg., ME 8-3922 





[Filed November 7, 19587 


U.S. MARSHAL’S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


Summoned the within-named by delivering a true copy of subpoena to: 
Jj. Edgar Hoover, FBI, C, 10/21/58 


/s/ Carlton G. Beall 
United States Marshal 


By /s/ C.F. Cranforg, Deputy 


[Pilea March 26, 19597 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
vs. | : -Criminal Action No. 642-58 


CARL M. MISENHEIMER, Defendant : 


Washington, D.C. 
Tuesday, November 4, 1958 


The above-entitled matter came on for trial before THE HONORABLE 
JOEN J. SIRICA, Judge, United States District Court for the District of Columbia, 
at 10:30 a.m. 

APPEARANCES: 


For the Government: THOMAS O'MALLEY, Esq. 
Assistant United States Attorney 


For the Defendant: HYMAN NUSSBAUM, Esq. 
* * od * * ss * od 
PROCEEDINGS 
THE DEPUTY CLERK: Case of United States vs. Carl M. Misenheimer. 
Mr. O™Malley and Mr. Nussbaum. 
MR. OMALLEY: Ready. 
MR. NUSSBAUM: Ready. 
THE COURT: Approach the bench. 
{At the bench;) 
Mr. O™Malley, is there going to be any question in this case regarding ad- 
missibility of any oral or written confessions ? 





MR. OMALLEY: No. 

MR. NUSSBAUM: No question, Your Honor. 

THE COURT: The reason that I called you to the bench, if there is going 
to be any question of law, I wanted counsel for the government to be careful in 
his opening statement not to mention the circumstances of the cca statement 
of confession. 

MR. OMALLEY: There is one other thing, while we are: here. A sub- 
poena duces tecum for F.B.I. records on four named persons has been put in by 
defense attorney. It is my understanding at this time that he just wants three. 
He doesn’t want the deceased, Misenheimer’s record, so that leaves only three. 

Now, the government put in a motion to quash and it was discussed and ar- 

gued before Judge Holtzoff. Judge Holtzoff denied the Government’s motion 
to quash. At this time, Your Honor, I would like to renew that motion to quash, 
and submit for your Honor’s consideration a few paragraphs in the Simms case, 
which is in Appeals D.C. -- | 

THE COURT: What Appeals? What is the number ? 

MR. OMALLEY: 101. I have the book here for Your Honor. I will say 
this, and counsel can correct me -- I don’t want to say what Holtzoff made his 
ruling on, but he made this one statement as part of his ruling, which was a 
false premise, we later determined. He said the F.B.I. has no apparent opposi- 
tion to providing such things. Well, that is completely contrary to the F.B1.’s. 
position. So, in the light of that, I would ask Your Honor to read the few para- 
graphs I would submit from the Simms case. ! 

THE COURT: What is the nature of the motion? 

MR. NUSSBAUM: Criminal record of the defendant, coupled with govern- 
ment witnesses and another defense witness. I don’t have any way of knowing 

what record they had outside of the District and I seems this was a normal 
thing to do, to issue the subpoena duces tecum. 

THE COURT: Did you get any replies, records ? 

MR. NUSSBAUM: I got records of those that there were records. 

THE COURT: Do you think that the F.B.. has other records? 

MR. NUSSBAUM: I don’t know. I have no way to tell whether they had or -- 





10 


THE COURT: What is the law on the subject? 

MR. OMALLEY: Do you want me to get the Simms case? 

THE COURT: Yes. This is a charge of second degree murder. 

MR. OMALLEY: Yes, Your Honor, this is the subpoena. 

THE COURT: Let’s head this. 101 U.S. Appeals D.C. 304. 

MR. OMALLEY: The paragraph beginning here would probably suffice. 

(Handing book to Court.) . 

The last paragraph beginning with five. 

THE COURT: O.K.,I will read it. Did Judge Holtzoff rely on the case, 
Simms vs. U.S. 101 U.S., D.C. 304? 

MR. OMALLEY: Yes, Your Honor. 

THE COURT: In quashing the subpoena ? 

MR. OMALLEY: Yes, Your Honor. 

THE COURT: You say he did rely on this case ? 


MR. OMALLEY: Yes, Your Honor. 
MR. NUSSBAUM: Why, what was this, that he relied on it? 


MR. OMALLEY: He relied on this case'to quash the subpoena. 

MR. NUSSBAUM: Why, even you brought it up. 

MR. OMALLEY: Yes. 

MR. NUSSBAUM: But he denied the motion. 

MR. OMALLEY: Yes. 

THE COURT: He denied your motion to quash on the basis of this case, 
the Simms case? 

MR. OMALLEY: That’s right. 

MR. NUSSBAUM: That’s right. It was cited in support of quashing it on the 
part of the government. 

THE COURT: He has ruled on this matter? 

MR. OMALLEY: Yes. 

THE COURT: I am not going to overrule unless the dissents to these 
records being turned over. 

MR. OMALLEY: No, Your Honor, that is my whole contention, and in spite 
of Judge Holtzoff, that isn’t what I mean. I just mean that I want to renew it, and 
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bring to Your Honor’s attention certain salient facts which are completely in ac- 
cord with the Simms case, that Judge Holtzoff may or may not Have considered 
the same things apply here as apply there. 

The F.B.I. has no way of determining whether these files that they have 
pertain to the people mentioned in the subpoena, except by way ‘of fingerprints. 
There is no fingerprints in this case. They can’t comply with the subpoena. It 
is not reasonable, therefore, it should be quashed. 

THE COURT: Hasn’t that been ruled on already? ; 

MR. OMALLEY: I don’t know whether the judge fully considered every- 
thing. He did read the Simms case, but as I told Your Honor, he was going on 
the premise that the F.BI. usually supplies these things as their policy, but 
that is a false premise, and as submitted to me now by the FB., they don’t 
want to supply this information, and so, for this reason, and that it is important 
to them, I renew the motion to Your Honor. 

THE COURT: I will sustain your position. You renew the motion ? 

MR. OMALLEY: Yes, Your Honor, to quash. : 


THE COURT: Just a moment. We can’t get a clear record if we all talk 
at the same time. You renew the motion to quash, and the reason you renew it, 
I take it, is that you had additional facts to submit to the Court that were not 
considered by Judge Holtzoff, is that correct ? i 

MR. OMALLEY: As far as the premise that Judge Holtzofi was laboring 


under, yes, that is, additional facts. : 

THE COURT: You renew the motion to quash. : 

MR. OMALLEY: Yes. | 

THE COURT: You object ? ! 

MR. NUSSBAUM: Yes, Your Honor, and I say this. Asl recall, Mr. O™Mal- 
ley made the same point to the judge, that he couldn’t properly identify an in- 
dividual, and that’s the position that I take, bring this, what you have, here, or 
state to the Court that you don’t have anything, but that’s no reason why you 
shouldn’t comply or make an attempt to comply, and that very same thing was 
argued by Mr. O'Malley. ! 

THE COURT: Didn’t the judge sustain the motion to quash? 
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MR. OMALLEY: No, Your Honor, he overruled. 

MR. NUSSBAUM: He overruled the motion. 

THE COURT: Who filed the motion? | 

MR. NUSSBAUM: The government. As defense attorney, I want to find out 
whether these people have had any records. I had now way of telling. One spoke 
of some record down in Alabama, a small record, but to do it properly, do it 


right, to represent him -- 
THE COURT: Why don’t you bring in the records they have, where you 
have any records, where they are accurate, why don’t you bring them in and 


show them to the defendant? After all, this man is on trial for a very serious 
offense. I don’t see any harm that can be done if you have them. 

MR. OMALLEY: Your Honor is asking me to do something which I have 
no authority to do. The F.B.1. has taken a position. They claim that position is 
based on law. I am representing that position to Your Honor. I can do no other. 

THE COURT: They refused to do it. All right, in answer to your question, 
did Judge Holtzoff follow the Simms case ? 

MR. OMALLEY: Yes, Your Honor, he read the Simms case, and he said 

he ruled on the Simms case, but the only difference is this, that Judge 
Holtzoff was reading under the misapprehension that he thought the F.B.I. was 
willing to comply with -- to provide the records in question. Now, if Judge Holt- 
zoff knew at the time that the F.B.I.’s policy was contrary to this, he may have 
read the Simms case in a different light. That is all I am saying. 

THE COURT: They he overruled your motion to quash. 

MR. OMALLEY: He denied the motion, yes, sir. 

THE COURT: What did he say in connection with what should be done about 
these records? . ae 

MR. OMALLEY: He said the F.B1I. should provide the records. 

MR. NUSSBAUM: If they have them, that is what I say. I don’t want to be 
unreasonable. . 

THE COURT: Why'don’t you call up the Bureau of Identification and ask 
them if they have records? 

MR. OMALLEY: They are actually here in court.in answer to the subpoena, 
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but I am representing their position as forthright as I can, Your Honor. 

MR. NUSSBAUM: They don’t want to establish a precedent, Your Honor, 
strictly policy, and that’s where I think Mr. OMalley has to urge the thing. 

THE COURT: Let me ask you something. What records do you have from 
the Police Department to show any prior convictions? Let me see them. 

MR. NUSSBAUM: This is what the Police Department of the District sup- 
plied. (Handing papers to Court.) 

THE COURT: These records are of the present three wihnbeane: 

MR. NUSSBAUM: They had nothing on the others I had asked for. 

THE COURT: What of the deceased? I can’t read it. | 

MR. NUSSBAUM: Here it is, right here. | 

THE COURT: What is his name ? 

MR. NUSSBAUM: Moses Bang Strother. 

THE COURT: He was the man that the defendants are alleged to have 
killed ? ! 

MR. NUSSBAUM: That’s right. 

MR. OMALLEY: Yes. 

MR. NUSSBAUM: Here is the other government witnesses, and here is 
one of my witnesses. I think I asked for the same in both, Your Honor, because 
one reaches, of course, outside the District, and one is within the District. 

THE COURT: Have you seen the records from the F.B.. ? 

MR. OMALLEY. No, I haven’t, Your Honor, nor have I used them in 


any way in preparation of this case. 

THE COURT: The Simms case said, in addition to urging that these F.B.I. 
records are not available, the government also points out that the record of the 
F.B.d. can be identified only by fingerprints, not by name only, and that none of 
the witnesses named had been fingerprinted. Let me ask counsel for the defend- 
ant, the witnesses that are named in your subpoena, have they been fingerprinted ? 


MR. NUSSBAUM: I assume that some -- , 
THE COURT: Not that you assume. | 
MR. NUSSBAUM: ThatI do not know, Your Honor. 


THE COURT: The Court also said that the Simms case, the prosecutor told 
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the Court that although an agent of the F.B.1. was present in court pursuant to 
the subpoena, the prosecutor had not seen the records, as in the case here. 

MR. OMALLEY: That is exactly the case here, Your Honor, and he is in 
court. 

THE COURT: Thus it is claimed that the prosecutor had not used these 
records for any purpose. The purpose of the subpoena was to supply the de- 
fense with material which might be used to impeach the credibility of govern- 
ment witnesses, insofar as those records might reflect convictions of these 

witnesses for crimes, and the Court-went into the recent Jenks case, Jenks 
vs. the U.S. | : 

The Court also said that, on page 308 of that decision, the. method of proving 
criminal records is by court document and‘entries and not by F.B.J. records. 
And again, only the records of convictions, not records of arrests, and only the 
features of alleged criminal records could be used for impeachment purposes. 

We are of the opinion that the Court correctly quashed the subpoena for 


the complete files eee the criminal records of witnesses named on the 


indictment. 

That is what you are aan to find out here. ne 

MR. NUSSBAUM: Not the complete -- that was another point made by Judge 
Holtzoff, Your Honor, that I just recall, he said there they asked for complete 
files, whereas here I restrict it to criminal record only, and Judge Holtzoff made 
mention of that point. 

THE COURT: The Court further says, moreover, since the defense had the 
Metropolitan Police records concerning these witnesses who are local people -- 
are these people local? 

MR. NUSSBAUM: No, they have some from North Carolina, some from 
Pennsylvania. 

MR. OMALLEY: That is true of us all. 

THE COURT: Since it represents activities of the witnesses were this fact 
amply displayed to the jury, can it not fairly be said that if you were to supply 
the additional F.B.1. information, it would actually prejudice the defendant, who 
is, after all, the one on trial? 
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All right, now, what is the motion before me ? 

MR. OMALLEY: The motion to quash the subpoena. 

THE COURT: You are renewing the motion to quash ? 

MR. OMALLEY: Yes, sir. | 

THE COURT: That you submitted to Judge Holtzoff 7 

MR. OMALLEY: Yes. 

THE COURT: Do you object ? 

MR. NUSSBAUM: Yes, Your Honor, I think the ruling was ‘correct. 

THE COURT: And this matter has to be decided, I suppose, directly by 
Courts of Appeals. I believe that the Simms case decides the matter. Iam 
going to sustain the motion and if I am wrong, let the Court of Appeals correct 


| 


me. 
*_ * © © €£ *£ * * 


26 THOMAS F. SHELTON 
was called as a witness by the government and, having been iret duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. OMALLEY: 
Q. Give the Court and jury your name. A. Thomas G. Shelton. . 
Q. Dr. Shelton, where are you presently assigned? A. Freedmans Hospi- 
tal. | 


Q. Directing your attention to June 7, 1958, where were you assigned at 


| 
| 


that time? A. I was assigned to the D. C. General Hospital. 
21 Q. Asadoctor? A. That's right. 
Q. And as part of that assignment, Doctor, at about 10:00 pam. on that 
date, did you have occasion to examine one Moses B. Strother ? | A. Yes, I did. 
Q. Where did you see this person? A. This person was in the Coroner’s 
wagon outside the hospital door. 
Q. Keep your voice up. Outside the hospital door. A. That’s right, out- 
side of the emergency room door. | 
Q. At that time did you make an examination? A.I did. | 
Q. And what did you see? A. Well, the deceased was -- did not show any 


\ 
| 
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signs of life. He wasn’t breathing. He had no heart beat and there was some 
evidence that he had been stabbed in the chest. 

Q. Tell us what evidence -- what you saw. A. He had a hole in his 
chest and blood there. 

_Q. Do you know how many? A. I don’t recall now how many there were. 

Q. And at that time, did you pronounce the deceased dead? A. Yes, I did. 

28 Q. And what time was that, if you recall? A. I don’t recall the exact 

hour. I noted it on the record there. 

MR. OMALLEY: Your witness, Mr. Nussbaum. 


+ *+ * *©* * © £© * 


ca 


29 Whereupon 
CHRISTOPHER J. MURPHY 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: , 
‘DIRECT EXAMINATION 
* * *+ *©* *&©* © & * 

BY MR. OMALLEY:’ ee 

Q. As part of your duties, Doctor, did you have occasion to examine the 
body of one Moses B. Strother? A. I did, sir, on the 8th of June of this year, 
at 12:00 noon, at District Morgue. - 

Q. What did your examination reveal, Doctor? A. The deceased was 
identified to me by name as Moses Strother. He was a colored man with the 
given age of 42, weighed 133 pounds, and was five foot eight inches in height. 

He was fully clothed. On removal of his clothing and examination of his | 
‘body I found that he had a stab wound three-quarters of an inch below the junc- 
tion of the two collar bones and the breast bone, one inch to the left of the middle 
line, which is about where I am pointing. 

This stab wound took a course from left to right, and passed into the heart. 
There was a grazing wound on the index finger of the right hand, and there was 
a stab wound one inch long and several inches below the junction of the two col- 
lar bones with the breast bone. Two inches to the right of the middle line of 
the chest would be about here where I am pointing, and that took a course downwards, 
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backwards, through the lower lobe of the lung and into the heart. There was also 
a stab wound 9 inches below the junction of the two collar bones and the breast 
bone, a half-inch to the right of the middle line and a half-inch long, passing into 
the liver. This was not a fatal wound. | 

The other wound was a fatal wound, which passed into the heart. A speci- 
men of blood was also taken from the deceased, and an analysis of the alcoholic 
content revealed .20 alcohol in the decedent’s blood, which indicates that this 

decedent was intoxicated. The cause of death in this case was hemorrhage 
and shock, caused by stab wounds of the chest and abdomen and, internal organs, 
the heart and liver, causing internal shock. | 

Q. Doctor, dol follow you correctly, there were three distinct stab 
wounds? A. That’s right. | 

Q. Now, the order in which you mentioned them, do you recall having 
measured what the depths of the wounds were? A. Well, ped varied in depth 
anywheres from, I would say, 2-1/2 to 4 inches. 

Q. Thank you, Doctor. 

MR. OMALLEY: Your witness. 

CROSS-EXAMINA TION 

BY MR. NUSSBAUM: ! 

Q. Dr. Murphy, this supersternal - A. That is the junction of the two 
collar bones and the breast bone. : 

Q. That is a couple of inches below -- A. It is below the cartilage of 
the Adam’s apple. : 

Q. That is where you start to measure? A. That is where I made my 
measurements because that is a permanent land mark on the body. 

Q. Well, you spoke of a wound on the right. A. That is right, sir. 

Q. Well, that was one of the distinct wounds on the right. A. Yes, sir. 

In fact, there are two wounds on the right and one on the left, sir. 

Q. Well, this one wound that you spoke about, as I got it, near the abdo- 
men, was that in the abdomen? Near the abdomen? A. No, sir, that was just 
above it in the chest, and passed through the diaphram into the right lobe of the 
liver, and that, I would say, was not a fatal wound. | 
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Q. Was that the one that was nine inches below it? A. Yes. 

Q. That was not the fatal wound? A. No, sir. 

Q. Now this one that was seven inches below the supersternal notch, that 
‘Was -- was that one inch long, do you have, Doctor? A. Yes, that was one inch 
long. It was two inches to the right of the middle line. (Indicating.) 

Q. And did you testify, Dr. Murphy, that was the one that was downward, 
that wound went down? A. Yes, sir, that wound went downward and backward 
through the lower lobe of the lung and into the heart. 

Q. Would you be able to say at what degree it went down? A. Very 
slight, sir, yes, sir. | 

Q. How about the other two, were they? A. All three of them took a 
downward course, but the downward course was at a slight angulation, sir. 

Q. Nothing pronounced in the downward angulation. A. No, sir. 

* *_ * * * *¥ * % 
Whereupon 
BENJAMIN GILLARD 


was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 


x* * * *©* &* © & * 


BY MR. OMALLEY: 

Q. Where do you live? A. 933 N Street. 

Q. Is this in the Northwest? A. Northwest. 

Q. And did you live there on June 7, 1958? A. I was. 

.Q. At that time, did you know a Moses B. Strother? A.I did. 

.Q. And what did you know him by? A. I knowed him by Banks. 

x» * *&©§ *©* © © & * 

BY MR. OMALLEY: ‘ 

Q. And at that time did you know a Carl M. Misenheimer? A. I did not. 

Q. You did not? Now, directing your attention to about 10:00 p.m., on 
June 7, 1958, did you see Moses B. Strother, that you know as ‘‘Banks”’ at that 
time? A. I did. | 
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Q. Where did you see him? A. He was as close to me as four feet of me. 

THE COURT: What did you say? ! 

THE WITNESS: He was about four feet of me. 

BY MR. OMALLEY: _ 

Q. Where was this? A. This was -- appenee at 933 N street, on the 
porch, they call it. : 

Q. Is this in the Northwest? A. Northwest, that’s right. 

Q. Is this in the District of Columbia? A. Itis. _ : 

Q. Now, at that time, what were you and Moses B. Strother doing? A. He 
. Some out there and spoke to me at that time, and I don’t remember the conversa- 
tion we had, but we didn’t have a very long conversation. 

36 Q. Approximately. how long did you talk to him at that time ? A. About 
five or ten minutes. 

Q. And what was the next thing that occurred? A.I saw a --I isco! 
his name -- this man coming up the street, and he come up and ihe stepped up on 
the steps and he starts to hit him with something. I thought he was hitting him 
with a fist, but it was a knife, they told me, and after I seen it was a knife, after 
he had them pull it out and ran after him -- | 

Q. You say ‘‘he.’* Who did this? A. This fellow here (indicating). 

Q. The gentleman seated at counsel table? A. Yes, sir. 

Q. Does he have on a coat or no coat? : 

THE COURT: Just a minute. Suppose you step down and identity the man 
that you saw do this. 

THE WITNESS: (Indicating) This man right here. 

THE COURT: How is he dressed? 

THE WITNESS: I wouldn’t know. 

THE COURT: I mean now. What does he have on? A coat or shirt ? 

THE WITNESS: He has a shirt on now. ! 

THE COURT: The record will show that he identified the defendant. Is 
there any objection? ! 

MR. NUSSBAUM: No. 

THE COURT: Very well, step back. 
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BY MR. OMALLEY: 
Q. How many times did you see the defendant strike Moses B. Strother? 
A. I know he struck him more than once. 
Q. Do you know how many times? A. I wasn’t counting them. 
Q. What happened then? A. Moses B. Strother, he was leaning over like 
this, and on the place is a step. 
“2 e 2 eR a * 
THE WITNESS: He come up from 9th Street -- 
_ BY MR. OMALLEY: | 
Q. Who came up from 9th Street? A. The fellow here. 
THE COURT: You can sit down and relax. That is all right. 
BY MR. OMALLEY: 
Q. That is the defendant Misenheimer came up? A. Yes, I: never could 
recallhis name. — 
Q. What were you saying? A. What did I say ? 
Q. As he came up from Ninth Street? A. That’s right. 
Q. What happened? A. He come up and he said, ‘‘This is the one,’’ and 
he starts hitting him. 
Q. What did he say? A. ‘‘This is the one I wanted to kill,’’ and he started 
hitting Banks with something. I thought it was his fist, but it was the knife. ° 
Q. Now, as a result of this, what happened with reference to Banks or 
Strother? A. He stumbled over and fell over in the place and tried to run 
about 40 yards, I reckon,-on the other side of this house, and this fellow ran 
after him a piece. 
Q. ‘This fellow,’’ you mean the defendant? A. The defendant run after 
him a piece and he stopped and turned around and come back. 
Q. Who stopped and turned around? A. He did. 
Q. The defendant? A. Yes. 

39 Q. And you say -- resume your seat, if you will. You say Banks fell after 
running about 40 feet? A. He didn’t fall. He turned around. A car was coming 
down from Tenth Street. A car was coming down, and he like to run into this 
car, and it turned around and it went toward the church, and he fell then. 
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Q. Now, what did you see. Misenheimer do after he had turned around ? 
A. He come back in the house, in the building. 

Q. Do you know what building? A. 933. 

Q. Did he go inside or just outside? A. I know he went inside, but after 


he went inside I went away. ! 

Q. Now, did there come a time when you again saw the Bases Misen- 
heimer that night? A. I did. i 

Q. And when was that? A. That was ai the time when the law came. I 
run up to Tenth Street. | 

Q. Why did you run to Tenth Street? A. Because I was afraid. 

* od * od * = He ca ! 
CROSS-EXAMINATION 

BY MR. NUSSBAUM: 

Q. Mr. Gillard, I wantyou to reenact what you saw for us. As I under- 
stand, on this porch there is a concrete -- A. Bannister. : 
Q. That is what I mean, concrete bannister, and it is half on one side of 

the steps and half on the other side of the step, is that correct ? A. That’s right. 

Q. Now, let’s assume that this is -- this would be the bannister that you were 
nearest to, and I believe you were on the side of the porch nearest to Ninth Street, 
were you? A. That’s right. 

Q. And this house that you live in is between Ninth and Tenth on N Street ? 

A. N Street, that’s right. : 

Q. And you were on the side of the porch nearest to Ninth Street. A. That’s 
right. | 
Q. And so was Bank Strother? A. Bank Strother, he was on the steps. As 
he come up, he was thisaway (indicating), facing Ninth Street. He was leaning 
over the thing. 

Q. Show us how he was leaning over. : 

THE COURT: Have a seat. You see, it is very hard and aitficult for the re- 
porter here to report what two people say at the same time. Now, you wait until 
Mr. Nussbaum finishes his question, then you give your answer, and in that way 
the jury can follow you better. I can follow you better, and it will be easier for 


the reporter. Do you want to say something ? 
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THE WITNESS: I never have been a witness in a case. 

THE COURT: That is the reason I am so patient with you. I want you to 
relax and take your time. We want to help you. 

MR, NUSSBAUM: 

.Q. If my questions are not understood by you you should say so, Mr. Gil- 
lard. If you don’t know the answer you should say so. Now, that bannister is a 

_concrete bannister. It is about how high, would you say, on the top, do you re- 

call? A. I haven’t measured it. 

Q. Do you have any recollection? A. I would say 24 inches, I would say, 
but I don’t have no measurement at all. You haven’t measured it either ? 

* * * * * * j%£ * 

BY MR. OMALLEY: 

Q. Well, would you say that the top is about as wide as in here on this 
edge? A. It is a little wider than that. 

-Q. Well, pick out a width out here. ‘A. I believe it is about this wide. 

Q. Up where the Bibles are? A. That’s right. 

Q. Let’s assume that this is the end that Banks Strother was leaning over. 
Will you stand right up there and show how he was leaning over? 

THE COURT: Do it anywhere. ee 

THE WITNESS: (Indicating) That’s the way he was. 

BY MR. OMALLEY: 

Did he have his hand up in front of him? A. He did. 
And at that time you were where? In the corner of it? A. I was facing 


Q. You were facing Banks. A. On that corner looking towards Tenth 


Street. 

Q. I see. Where would you have been? Would you have been right next to 
Banks? A. Banks is on the side of coming up the steps. . 

Q. Can you use this a little better ? Wouldn’t this be a little better? This 
is the bannister. I don’t know how far it goes, sol put the concrete bannister here. 
Here is the steps coming down on what you -- do you follow me? On the other 
side over here is another bannister for the other side of the porch, isn’t that right ? 


A. Yes. 
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Q. And Banks was on this corner? A. Yes. 

Q. Show how he was leaning over the corner when the defendant came up. 
A. Like this (indicating.) i 

Q. And --I see. And which direction did the defendant come from? A. 
He came from Ninth Street. | 

Q. Well, how did he approach Banks, do you recall? A. He came up the 
steps and started, says, ‘‘This is the one I want to kill,’’ and he didn’t, just 
didn’t give him no chance. ! 

THE COURT: All right. You step back now. 

BY MR. NUSSBAUM: 

Q. Is it true, Mr. Gillard, that Banks was leaning over the bannister all 
the while the stabbing took place? A. Yes. 

Q. He never got a chance to move from that leaning positon at any time 
during all the stabbing? A. He did not. | 

.Q. Now, after the last blow was struck, -- how many was it, do you know ? 
A. I don’t know. e , 

Q. Wait a minute. Let me finish. After the last blow was struck, then 
Banks fell over the corner, as I understand it, A. That’s right. 

Q. Did he fall down on the ground? A. No, he stumbled. | He stumbled 
and ran. He ran about 40 feet in the street, and a car was coming down the 
street, you see, and Banks saw this car and this fellow was after him and he 
made a turn and where he made his turn he tried to make his turn and coming 
back to church, and he fell in front of the -- front of the church gate, as you 
call it, and so this fellow, he come back after he run that 40 feet, and went 
back into this building where he struck Banks, and I was looking at him when he 
went back, you see, and I got out from there. I thought maybe he would get me, 

so I got out from there. I run up on Tenth Street and the law come about 
five or ten minutes after the thing happened and then I went back. 

Q. Well now, you have shown us where Banks was. Now, where were you 
at the time that the stabbing took place, if you can recall exactly where you were? 
A. YOu know that place where I showed you right exactly where|I was. I have 
taken you up there and shown you. : 
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THE COURT: He wants you to tell the jury. 

THE WITNESS: I showed this man where I was. 

THE COURT: Repeat the question. 

BY MR. OMALLEY: 

Q. I want you to tell the Court and jury what your position was by Banks 
at the time that he was leaning over and got stabbed? A. It was a place, coming 
into this place was a porch like this. It is a three-way bannister coming across 
this way, and this way. Well, the building goes -- made like this -- up, and its a 
window right by this place, and then there is another little window into a room, 
- there, and so, I was standing right in about four feet of Banks, in that little alley, 
you see. I couldnt get out no way. I couldn’t get out unless I passed the defend- 
ant and I couldn’t pass him because I was too scared. I never seen anything like 
that in my life. 

THE COURT: Allright. The jury will disregard the voluntary statements 
about being scared or whatever he said. . 

BY MR. OMALLEY: 


Q. Did you have your back against the wall, Mr. Gillard? A. No,I didn’t. 


I was leaning over the same bannister. 

Q. You were leaning over the same bannister? A. As he was. 

_Q. And you were about four feet away from him? A. From Banks. I was 
up against the place, you know, on the side, you have seen it. 

Q. And it was -- this was at night, wasn’t it? A. It was at night. 

Q. And where was the defendant when you first recognized him as the | 
defendant? A. Where was he? 

@. Where was he? A. He was right up on Banks when! first recognized 
him. 

Q. You didn’t hear him come up? A. No, I didn’t hear him come up. I 
never did see that fellow, Mister, when he come up. | 

Q. Did he get up to the top step, the defendant? A. He never did. 

Q. How many steps did he get up? A. I think he get up near the top step 
because Banks was on the step next to the top step. That’s the way tbat place 
is built. And so he was leaning over that thing and he got near about the top step, 
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but he didn’t get to the top step before he starts stabbing Banks. 
Q. How many steps are there ? A. I don’t know. I didn’t expect that. I 
would have to count. 
Q. Would you say four or five? A. I wouldn’t know. I would say -- didn’t 
ever count them, but I will count them when I go back. 
Q. But the defendant had gotten to the top step before you new he was 
there, is that right? I mean, next to the top step, before you knew he was there ? 
A. I was looking at him before he come up, but couldn’t tell who he was. 
Q. You made him out in the dark there as a man coming up? A. That was 
a man coming up, and he come up and he starts fighting. : 
48 Q. Now, he said nothing to you, of course, did he? A. He -- no, he didn’t 
say anything to me. i 
Q. And I want to know, while you were standing there with Banks, how far 
’ was it, were you back from the wall? There is a wall there near this window, 
is that true? A. Sure. ! 
Q. How far were you from that wall. A. How far was it? 





Q. Yes. A. I don’t recollect how far it is. I never air tae it. I don’t 


know how far it is. 

Q. Did you have your back up against the wall? A. I don’t remember 
whether I did or not. | 

Q. Now, how long had you known Banks, the deceased ? A. I have known 
of Banks. I don’t know none of them. I know of Banks. | 

Q. How long had you known him, approximately? A. I spvexinutety 
knowed him for three years, and about four months. I came to Washington in 
1955, April 12, and I have been staying in Mr. Clanton’s house ever since I have 
been here, in one room, for about three years, and I reckon it 4 about ten 
months now, in April, it will be. ! | 

Q. Let me ask you this, Mr. Gillard, had you ever seen Banks drinking 
whiskey or alcoholic beverage before this happened? A. No, I am afraid that I 
don't associate with that kind of gang. I don’t have anything to do with it. 

THE COURT: Repeat the question. : 

BY MR. NUSSBAUM: 
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Q. Had you ever seen Banks drink whiskey or alcoholic beverages before 
this thing happened? A. No, I haven’t. 

Q. Had you ever visited him in his room before this ss aaa ‘9 

MR. OMALLEY: I object. 

THE COURT: Just a moment. What is the purpose ? 

MR. NUSSBAUM: Friendliness, YOur Honor, bias, prejudice. 

THE COURT: You mean showing that this witness is friendly? All right, 
if that is the purpose, you may proceed. 

MR. NUSSBAUM: That is my purpose. . 

MR. OMALLEY: I withdraw the objection, Your Honor. 

BY MR. NUSSBAUM: 

Q. Now, I don’t recall the answer. I think it was whether you had visited 
him in his room. A. Yes, you asked me that. 

Q. And what was your answer, Mr. Gillard? A. I went -- Banks called 
me in his room one time. 

50 Q. How long was that before this fatal incident? A. I don’t remember what 

date it was. 


BY MR. NUSSBAUM: 


51 Q. Now, you have seen people who were intoxicated before, have you not? 
A. Why sure. | 
Q. Was Banks, to you, intoxicated that evening when he came outside? A. 
He was not, to me. 


_Q. Had you ever seen Banks intoxicated before this occasion ? re I don’t 
remember. 
* * * Bs x * *« * 
60 (THE WITNESS:) This is what I have drawn. This is the steps coming out 
from 933 N Street. This is the door. This is the bannister. This bannister 
goes facing Tenth Street. This one on this side is facing Ninth Street. This is -- | 
this one is facing Ninth and this one faces Tenth, and this is between -- this place » 
right here - between the wall and the house, and the building, and I was between 
this, and I couldn’t get out no way but coming by this. 
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THE COURT: Wait a minute. Can the jury hearhim? 

THE WITNESS: I couldn get out nowhere coming by here. I was fenced 
in. And so -- but when he come to this place, this fellow was leaning over this, 
and I was leaning like this, looking this way, looking out this way, and he was 
leaning over this, and had one or both feet on the steps, I don’t remember, he 
was leaning, and this fellow come up the steps. Well, he come up the steps, and 
he got just about to the top of the steps-and he started hitting this man and he 
say the first word, but what he say I don’t know, because I couldn’t think of it, 
but he started hitting this man, and when this man got through mats him he 
fell off this railing here over on this side of the place. 

BY MR. NUSSBAUM: : 

Q. I am confused. Is this the sidewalk here? A. This is the sidewalk 
here. : 

Q. He fell off where? A. He fell off inside the place. This here is the 
place, right here. I’d say this is the place where it is a little gate, you know, 
the passage. 

Q. I understood you to say he fell that way and I want to get it straight. 

A. He fell this way, and when he fell he didn’t stumble, he didnt quite fall, he 
stumbled, and he got up and this fellow come around that porch and got after him 
after he got up and stumbled, and he got around and tried to get out, and he ran 
into an automobile, like to run into a taxi, I guess it was it was -- I was excited -- 
I didn’t see what kind of an automobile it was, and this fellow turned around and 
after running into the automobile, and come back. | 

Q. I understand that. You have said that before. That is quite 211 right. 

As you walked out of the door of the house, your house, toward the sidewalk, you 
were on the right hand side or the left hand side of it? A.I was' ‘on the lefthand 
side. 

Q. As you walked out? A. As you walk out. 

-Q. Wouldn’t that have put you on this side, if you walked out on the left? A. 
I don’t know. That’s not the house. ! 

Q. This is the door to the house, isn’t that right? A. That’s right. 

Q. You come out of that door to the sidewalk? A. I was on this side, if I 
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come out of the door on the left hand side. 

.Q. Wait a minute. Follow my question. As you come out of the door, 
this door here -- A. Yes. 

Q. -- you would have been on your left with Banks, isn’t that right? A. 
That’s right. 

Q. This is your left? A. This is my left. 

Q. Then this would have been the left side, over here, isn’t that right? 
A. That’s right. | 

Q. So that is where you would have been during all this time, and not on 
this side. A. I made a mistake. 


Q. Everybody makes'a mistake -- 

THE COURT: Just 2 moment. Don’t let’s all talk at one time. 

MR. NUSSBAUM: Iam sorry. _ 

THE COURT: If you have made a mistake, you may correct the mistake. 

THE WITNESS: You see, I was pointed over here. This is Ninth Street, 
the way he got it, but the way I had it, I was looking this way, you see, because 


I just was all confused. 

BY MR. NUSSBAUM: 

Q. Let me ask you some specific questions now. You were on this side, 
which would have been your left, isn’t that right, where I am pointing here, that is 
the side of the porch nearest Ninth Street? A. Nearest my left, that’s right. 


_* * *© *© & &© & & 


BY MR. NUSSBAUM: 

Q. Now, follow me to the board, please. You were on this side here, where 
I pointed, the left as you walk out of the door coming toward the sidewalk? A. I 
was. 

Q. Now, that was the side of the fates gears? to Ninth Street, is that right, 
sir? A. That is right. 

Q. You were about four feet from Banks on that bannister, isn’t that right ? 


A. That is right. 
Q. You were looking towards Tenth Street coming down here? A. No, 


that isn’t right. 
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THE COURT: Let him explain. 

THE WITNESS: If I was on the side of this porch with Banks, I would 
have been looking right towards Ninth Street, looking across the street. I saw 
this fellow come up the street from Ninth Street. I was looking across the 
street. Banks was facing this man and he was facing me and the angle of this, 
like this over here, he was facing me, this would be the more proper thing to 

direct it by. 

THE COURT: You do it the way it will be easiest for you to do it. 

BY MR. NUSSBAUM: ; | 

Q. Well, sir, you were not facing Tenth Street, which was in this direc- 
tion: A.I was facing across the street. 

Q. That would be over here, isn’t that right? A. That’s right. 

Q. This is across the street. Now, there is some sort of business place 
over here bordering on an alley, isn’t that right? Isn’t there an alley over here? 
A. No, there is no alley there facing -- yes, there is, there is an alley. I 
wouldn’t call it an alley, there. : 


a ee a ee: i et, Seas ! 


BY MR. NUSSBAUM: : : 

Q. ... ASI understood your testimony -- and correct me if I am wro 
you saw him first when he was on the steps stabbing? A. I had noted he came 
up the street, from up Ninth Street, and I saw him come up and at Banks. 

Q. Now, how far up from Ninth Street was he from the house? A. When 
I saw him he was right there on the side of that thing, coming right up at Banks. 
Q. When you first saw him he was coming up the steps? A. Coming up 
the steps. ! 

Q. You never saw him -- A. Yes, I said I seen him coming up from Ninth 
Street, and just as he came up he would come up and start hitting Banks. 

Q. When, if you saw him coming up from Ninth Street, how far from the 
steps was he when first you saw him? A. I will step it off. It was about this 
far. ; : 


@. How many feet would you say that was? A. I would say it’s about ten 


feet. 
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Q. Ten feet before he got to the steps. A. That’s right. 

Q. So -- I see. So the first was not as he came up the steps, but ten feet 
from the steps, and that was from Ninth Street? A. That’s right. 

Q. Was anybody with him at the time? A. I don’t know. 

Q. Did you recognize him when you saw him ten feet away ? 

* * * oe * % * 5 

BY MR. NUSSBAUM: 

Q. I asked you whether you recognized him as the defendant when you 
saw-him ten feet away. A. I recognized him as killing Banks. 

Q. Did you recognize him when you first saw him ten feet away from the 
steps? A. No, I didn’t know nothing about that fellow. 

Q. When did you first recognize him as somebody you knew ? A. When he 
killed Banks and I saw him the law had him in the patrol wagon or whatever you 
call it, and I recognized him then. I tooka good look at him because they let 
me look at him. . 

MR. OMALLEY: Will the record show that I have turned over to counsel 
the statements taken from this witness, to defense counsel. 

THE COURT: Very well. 

BY MR. NUSSBAUM: 

Q. Now, was -- after this happened, did the defendant here yell or scream 
anything, after this happened ? A. He done a lot of cursing, folks was hearing 
him all over Ninth Street, if they wanted to hear. He done a lot of bad talking. 

Q. This was after it happened? A. After it happened, sure. 

Q. Did he appear to be crazy to you? A.l don’t know what he was. I can’t 
tell enough about crazy people. 

Q. What was your impression? Did he appear to be crazy to you? A. I 
don’t know. I wouldn’t express on nobody my opinion because I have no way of 
testing. 

Q. Well, do you recall whether he was drunk at the time ? A. I don’t know ~ 
that. 


Q. Do you recall telling the police in a statement that you didn’t know 
whether he was drunk but he acted like he was crazy? A. I recall that. I’d say 
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he acted like crazy, but I don’t know what it was. 

Q. Tell the Court and jury how he acted like he was crazy, aie you thought 
he was acting like he was crazy. A. After he had stabbed this'man, that is what 
I say he acted crazy, that is the only way, -- he was cutting up and going on -- 
he had alcohol -- I don’t know whether he had alcohol or he might have had dope, 
it ain’t nothing but dope. 


BY MR. NUSSBAUM: , 

Q. After it was over he didn’t act like a man with a sound mind? A. That’s 
right. | 
Q. Now, do you recall whether when he came in he said, “You are the man I 
want to kill’’?? Is that the words he used? A. That’s right. 

Q. Now, you didn’t say that? You used the word ‘‘kill,’’ at the Coroner’s 
inquest, did you, or do you recall? | 

THE COURT: Wait a minute. Was he asked the question? 2 

MR. NUSSBAUM: Not the specific question, Your Honor. He was asked a 
specific question of what happened. i 

THE COURT: All right. Did he tell what happened ? 

MR. NUSSBAUM: He stated what had been stated by the defendant. Let 
me -- maybe I can approach it from another way. 

THE COURT: All right. Suppose you do. 

MR. NUSSBAUM: This is from page 15 of the Coroner’s thbaest transcript, 
and it begins with the testimony of Benjamin Gillard on page 13, 

THE COURT: Wait a minute, counsel. Do you intend to impeach this wit- 
ness and show that at the Coroner’s inquest he made that statement contrary to 
what he has said on the stand ? | 
j MR. NUSSBAUM: Yes, Your Honor. 

THE COURT: In what respect ? 

MR. NUSSBAUM: He didn’t use the word ‘‘kill.”’ | 

THE COURT: You mean he didn’t use that in describing what happened ? 

MR. NUSSBAUM: In the statements that the defendant made. 


THE COURT: All right. | 
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MR. NUSSBAUM: ‘‘Question: How long had you been with him ? 
‘‘Answer; Just a few minutes, I’d say about five minutes. 

“Question: All right. Then what happened? Answer: This fellow came up 
the street, come up and said, you’re the one I’ve been wanting to see, and stabbed 
him with a knife.’? Do you recall saying that? A. I did, but you repeated about 
the killing. I recall I said that. 

* *+ * * *©£ *©§ © * 
76 Whereupon 
BENJAMIN GILLARD, 
the witness under examination at the time of the taking of the recess, resumed 
the witness stand and was examined and testified further as follows: 

MR. NUSSBAUM: Your Honor, should we approach the bench on that ?_ 

(In Open Court:) | 

THE COURT: Will you repeat the question you propounded for the witness. 

MR. NUSSBAUM: Yes, asI recall, I had asked him, ‘“‘Did you ever see the 
defendant with a knife in his hands ?”’ 


THE COURT: Before this occasion. 

MR, NUSSBAUM: Yes. 

THE COURT: What was the purpose of that ? 

MR. NUSSBAUM: To actually lay a foundation for self-defense. This man 
was known as 2 vicious man, openly flaunted his knife. 

THE COURT: Can you show by this witness that he had made any prior 


threats ? 

MR. NUSSBAUM: I can’t, but I think I can show that he had a knife and it 
was so obvious that he even saw the knife. 

THE COURT: When was this ? 

ii MR, NUSSBAUM: Why, I don’t know the exact occasion, but I think, as in 
the case of self-defense as a defense, and that is going to be one of the defenses 
here, you can show the decedent had a weapon at times gone by. 

THE COURT: Do you have a case on it? I will hear you. 
MR. NUSSBAUM: I just have -- 
THE COURT: What is the name of the case? 





33 


MR. NUSSBAUM: Travers vs. United States. US. 6 Appeals, DC. 450. 
It is an old case. 

THE COURT: An old murder case. What does itsay? ~ 

MR. NUSSBAUM: Admission of the evidence that deceased was a vicious 
and dangerous man is admissible, and “Very often when there is evidence tend- 
ing to make a case of killing in self-defense, the motive of the defendant being 
the issue of first importance, evidence of the dangerous character of the de- 
ceased has been admitted. Whenever the facts are such that the known reputa- 
tion of deceased for violence may tend to explain or account for the conduct of 
his slayer, or the reasonableness of his apprehension of danger at the time of _ 
the fatal encounter, evidence thereof may not be only pertinent, but also, some- — 
times, entitled to great weight. Some such reasonable foundation, however, is a. 
necessary prerequisite.’’ 

THE COURT: All right. Do you want to say anything ? 


MR. OMALLEY: Yes, Your Honor, I agree with counsel that it is ad- 
missible. I think even that case will state that at present it is out of order. 


What they first have to put in is that this man, this defendant, had reason to be- 
lieve, from prior acts and the like, that this man would be dangerous to him. 

Only after he establishes that as a basis can he put in the deceased’s repu- 
tation or prior acts with the knife. | 

THE COURT: You mean it must be brought home to the knowledge of the 
defendant first before it can be put in? ! 

MR. OMALLEY: Yes. | 

THE COURT: How about the cases that hold that you can prove not only 
communicated threats, but uncommunicated threats to a defendant ? Suppose you 
had a situation like that where this man had threatened to do bodily harm to the 
defendant, say, and that those threats were not brought home to the defendant ? I 
mean, couldn’t you show that as going to show his position that where the de- 
ceased was the aggressor in this fight, if there was a fight, whether or not the 
defendant might not have believed that he was in danger of = harm, great 


harm ? 
MR. OMALLEY: That is a related axoblenk: your Hover, but I think even 
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before you can put that in you must first show some evidence that this was in 
self-defense. 

THE COURT: How long before this occasion did you say this man as- 
saulted him ? 

MR. NUSSBAUM: I didn’t get that far. Maybe I asked the question out of 
turn. I asked him first if he had and if I got a ‘“‘yes’’ answer I would have asked 
him when. 

THE COURT: All right. I will let you.ask him. 

MR. NUSSBAUM: Your Honor, I want to ask the Court at this time to re- _ 
consider the motion to quash, because I think it is unfair to the defendant’s case, 
because‘don’t know whether this particular witness has had a criminal record. 
I have not seen the record. And let’s suppose he does have one, for the purpose 
of impeachment, that is denied me. 

THE COURT: What about the Simms case? The Court of viens ? I have 


to follow that case. 
MR. NUSSBAUM: But that went .on the basis of the entire file. It is not a 


possibility here. They asked for the entire file. I can see that that is a fishing 
expedition, the man’s file. | 

THE COURT: What was Judge Holtzoff’s reaction ? 

MR. NUSSBAUM: He made that same point. He said the defendant here 
asked for a specific thing, a criminal record, and he said at least they ought to 

show up here. He didn’t ask for the file. 

. THE COURT: Do you have that case? 

MR. OMALLEY: The Simms case? 

THE COURT: Yes. Let me have it. . 

MR. OMALLEY: May I make this proffer to the Court. Mr. Nussbaum, 
in asking this defendant if he has any criminal record is going far beyond the 
bounds, as Your Honor well knows. Even if this gentleman did have a record 
and it would be reflected in the F.B.I. files, Mr. Nussbaum cannot impeach him 
by the use of that record. | 

MR,.NUSSBAUM: I can lay a foundation for it, Your Honor. 

THE COURT: Just a moment, I will see if I can follow you. You would 





35 


have no objection to counsel for the defendant asking this witness if he had a 
prior criminal record ? | 

MR. OMALLEY: Yes, sir. 

THE COURT: Suppose he said no? 

MR. OMALLEY: If he says no, and even if Mr. Nussbaum had an F. B.L 
record, you know he wouldn’t have our Police Department records. That isn’t 
a proper instrument with which to impeach the witness. | 

THE COURT: You mean if he had a prior criminal record of conviction 
and this defendant said no? Suppose he didn’t even make that answer. Suppose 

you just wanted to impeach him by showing 10 days. before this he was 
found guilty of larceny or assault with a dangerous weapon? | 

Wouldnt that be admitting to impeachment ? 

MR. OMALLEY: You can ask him, but if he denies, then you can’t use 


that record to impeach his credibility. 
THE COURT: Why? _ 
MR. OMALLEY: It is just not the proper way to do it. 


THE COURT: What record would you use ? | 

MR. OMALLEY: You would use. the jacket. Say it happened in this 
court, you would use the jacket of the conviction. You would use the police offi- 
cer that made the arrest. You would use one of the -- : 

THE COURT: Just a moment please. We can’t get a good record if you 
all talk at one time. I am trying to get one at a time. If he denies it you could 
bring in a police officer or the record of the court to show that this is the same 
man that was convicted. ! 

MR. OMALLEY: Yes, sir. Then if he asked, ‘‘Have yon ever been 
convicted of a crime prior to today,’’ and if he said, ‘‘No,”’ then you see, he 
would be barred from looking at the record of the F.B1. I say he couldn’t use 

the record of the F.B.I. even if he had it to impeach the man’s no answer. 

THE COURT: He may ask him, ‘‘Aren’t you the same man that on such- 
and-such a day was convicted of robbery,’’ let’s say, or assault with a dangerous 
weapon. Then if he denies that, he would have to bring in evidence other than 
what the record discloses. May even have to go outside of his cross-examination 
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and, say, bring in a certified copy of his conviction, any maybe prove that he 
is the same man by fingerprints on file. Now you have ways that it can be 
done. . 

MR. OMALLEY: Yes, sir. 

THE COURT: Now getting back to Judge Holtzoff. You say that the Simms 
case was different than this case in that the defendant requested the whole file 
other than fingerprints. 

MR. NUSSBAUM: That is right. 

THE COURT: Let’s see that case. As described to us in the plaintiff’s 
brief, the subpoena was to bring the complete files reflecting the criminal 
records of the witnesses Winchester, Jones, Beasley, Helen Saye, and in par- 
ticular with reference to the witness Winchester. 

The defendant’s attorney, Mr. Laughlin, said to the Court that the main 

witness, Winchester, was a dope addict, and we had reason to believe this 
would be reflected in the F.B.I. record.. Now, they specifically wanted files 
with respect to the criminal records of the witnesses. That is what the Court 
says here. 

The government had already furnished to the defendant the records of the 
Metropolitan Police Department concerning the defendant, and the Trial Court 
-- the defense counsel told the Court, ‘It may well be there will be nothing — 
added to what we already have. It may well be that this is adequate and com- 
plete. I personally do not think it is.” The prosecutor told the Court that al- 
though an agent of the F.B.t. was present in court pursuant to the subpoena, 
the prosecutor had not seen the record. That is what you told me this morning. 

MR. OMALLEY: Yes, sir. 

THE COURT: Thus it is plain that the prosecutor hadn’t used these rec- 
ords for any purpose. The purpose of the subpoena was to supply the defense 
with material which might be used to impeach the credibility of the government 
witnesses insofar as those records might reflect convictions of these witnesses 
of crimes. That is what you want to do here ? 

MR. NUSSBAUM: Yes, sir. 

84 THE COURT: Just a moment. Let’s get the reason the Court finds 
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that these F.B.I. records are not available. The government also points out 
that the record of the F.B.. can be identified only by fingerprints, not by name 
only, and that none of the witnesses named had fingerprints. : 

Now, do any of the witnesses that you name have finger prints s 

MR. NUSSBAUM: I dont know, Your Honor. I didn’t have ee finger- 
prints. Is that a requirement ? 

THE COURT: I am trying to follow this decision. 

MR. NUSSBAUM: I didn’t submit any prints. 

THE COURT: Apparently that was done in the Simms case. 

Plaintiff cites the recent opinion of the Supreme Court in Jenks vs. the 
United States, but that case does not resemble the recent one. There a witness 
had testified to certain facts. We know about that case. Now, there is an Act 
of Congress which says, in effect, when a witness takes a stand for the govern- 
ment and is cross-examined, and it appears that the witness has made a state- 
ment in writing or orally, and memorandum of the statement -- and I think the 
judge has to look at the statement first and decide whether or not -- if there 


is anything which might impeach the witness, I think that is effect of 





the recent case. 
And in any event, the method of proving criminal records is wy court 
documents and entries and not by F.B.I. records, and again, on the records of 
convictions, not records of arrests or other features of alleged criminal rec- 
ords could be used for impeachment purposes. | 
We are of the opinion that the Court correctly enforce the subpoena for 
the complete files for the criminal named in the indictment. Moreover, since 
the defense was that the Metropolitan Police Department, concerning the wit- 
nesses, hire local people, and since the reputation of the activities of the wit- 
nesses were in fact amply displayed to the jury, it cannot fairly be said that 
further support of the F.B.I. information actually prejudiced the ‘cea who 


were, after all, the ones on trial. 
I am going to ask this witness if he had ever been convicted | of a criminal 


offense prior to this time. 
MR. NUSSBAUM: Suppose he answers no and stops right there , how canI 
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find whether he is telling the truth? 
THE COURT: Then, according to the D. C. Code, you would have to prove 
by other methods. 
Apparently what the F.B.I. -- what the Court indicated there, it isn’t 
enough just to subpoena records and just say, ‘‘We want all the records, all 
the criminal records of John Brown.’’ They say that they have to have the finger- 
prints, and I suppose, for identification purposes, correctly. | 
86 Suppose they brought the records down for ten John Browns and they were 
not this man that you are talking about. Do you see? 
MR. NUSSBAUM: I know that I would be better satisfied if I could see 
‘what they have, Your Honor. 
THE COURT: As I understand it, you furnished no fingerprints to the 
F.B1. | | 
MR. NUSSBAUM: I furnished no fingerprints. 
THE COURT: In order to identify the people, 
| MR. NUSSBAUM: Let me point out one thing. If I remember, this speaks 
of a complete file, and you know a complete file could be every report from an 
agent, an informer, and does not restrict to the criminal records of these de- 
fendants. 
THE COURT: The opinion speaks of the complete file of the criminal 
records of the witnesses whose records were requested, isn’t that correct ? 
MR. OMALLEY: Yes. 
THE COURT: That is what I understood from the statement. You may have 
a good point on appeal, but I am going to try to follow what I think the law is. 
87 I am going to permit you to ask that question. . 
MR. NUSSBAUM: It will be damaging to me if he says no. 
THE COURT: I am not talking about the records so far as did he ever see 
the man carry a knife. I want to tell the jury something at this time. 
saod * * * mF =F * * 
88 BY MR. NUSSBAUM: 
Q. The last question I asked you was whether or not you had seen the 
‘deceased, Banks Strother, with a knife before this Saturday of the killing. A. I 
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had not seen him with any kind of weapon. 
Q. You had never seen him with any kind of weapon before this occurred ? 
A. Not before this killing. : 
Q. You stated that you had visited his room at one time, recall, is that 
right? A. That’s right. 
Q. Now, while you were in his room did you have occasion to see a dagger 
about so long in his room? A. I did not. ! 
Q. What was that? A.I did not. 
Q. Had you ever heard anybody talk around the house that you lived in 
about Banks carrying a dagger? ! 
MR. OMALLEY: Objection. 
THE WITNESS: I haven’t. 
x si = * * m % 
REDIRECT EXAMINATION 
MR. OMALLEY: At this time, Your Honor, may I have this marked as 
Government’s Exhibit 1 for identification ? 
THE COURT: It may be marked. 
(Exhibit wds shown to defense counsel.) 
THE DEPUTY CLERK: Government Exhibit No. 1, marked for identifi- 


cation. 


(Knife was marked oan ee Exhibit 
No. 1 for ideutification.) 3 


BY MR. OMALLEY: : 

Q. Mr. Gillard, I understand in answer to Mr. Nussbaum’s question you 
testified about the knife that was used. I show you what has been marked 
Government’s Exhibit 1 for identification and ask you if you can aca it. Can 
you identify that, sir? A. Yes, sir. 

Q. What do you identify itas? A. There is blood? , 

Q. That’s how you identify it, by blood on it? A. By the blood on it and 
this looks like the knife that he had. | 

Q. Who had? A. This here defendant. . : 

Q. The defendant had on June 7? A. June 7. 


* * * *£ *© © © * 
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93 Whereupon 


JOHN D. CEPHAS 
was called as a witness by the government and, having been first duly sworn, 
Was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. OMALLEY: 

Q. Will you give the Court and jury your name, please? A. John D. 
Cephas,. . 

Q. And where do you live? A. No. .17 Nineteenth Street, Southeast, 
Washington. | 

.Q. Now, do you know a Maurice Reid Clanton? A. Yes, I do. 

.Q.- And did you know him on June 7, 1948? A. Yes. | : 

Q. Directing your attention to about 10:00 p.m., on that date, were you 
in his company? A. Yes. 

Q. And where were you with Mr. Clanton at that time? A. Nine hundred 
block of N Street, Northwest. 

Q. Is that in the District of Columbia? A. In the District of Columbia. 

Q. And what were you in, if anything? A. In an automobile. 

2. And who was driving the automobile? A. Mr. Clanton. 

THE COURT: How do you spell that name ? 

MR. OMALLEY: C-1l-a-n-t-o-n. 

BY MR. OMALLEY: Oe : 

Q. And at that time did anything unusual happen ? A. Yes, Mr. Clanton, 
he put me off, I was making a visit to my uncle’s house, he put me off and as I 
walked-- 

Q. Where did he put you off, sir? A. Approximately in front of 913. 

Q. N Street? A. N Street, yes, and as I was approaching this gate, I 
looked up the street and I saw what happened to be two men having a scuffle there, 
and I stood there for a minute and it was a short and a tall man and the shorter 
man seemed to break away and started down Ninth Street toward me, and he came 
just about in front of the church and fell. 

‘Q. What did you do? A. At the time I didn’t realize just what was taking 
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place. I figured maybe it was a couple of drunks. : 
THE COURT: No, not what you figured, what you did. 
THE WITNESS: I proceeded to go to my uncle’s house and knock on the. 


door. 

BY MR. OMALLEY: 

Q. Did there come a time when you returned out to the street to the person 
who had fallen? A. Yes. : 

Q. Tell the jury what you saw at that time. A. I sawa man lying on the 
ground, with a big pool of blood, the man that had fallen. , 

Q. Now, what did you see the taller of the two men do? A. What do you 
mean, after I come back? :, | 

Q. No, before you went in, you say you saw the smaller of the two men 
fall. A. Yes, as the shorter man started down the street, the taller man fol- 
lowed for a short ways, until the euy started to fall. Then he turned around and 
went back. 

Q. Now, the taller man, did you see him today? A. well, I couldn’t identify 
him at that time, but I later learned -- | 

Q. Don't tell us what you learned. Did you see the taller man? A. Yes,I 
saw him. 

Q. Did you see what he looked like? A. Yes... 

Q. Do you see him in court today? A. Yes. 

Q. Will you point to him, please? A. (Pointing) It is the man on the right 
of Mr. Nussbaum. 

MR. O“MALLEY: May the record show that the witness has pointed to the 
defendant. | 

THE COURT: The record will show that. 

BY MR. OMALLEY: 

Q. At this time, did you determine, or could you see whether either the 
sorter man or the taller man had anything in either hand? A. No, the man lying 
on the ground, I don’t imagine he was dead, he was gasping for his breath as I 
stood looking down on him, and a few minutes later Mr. Clanton walked up and as 
I was looking down, and he touched me on the shoulder and he told me -- 

THE COURT: Just a minute. Was the defendant there at the time when this 





man Clanton said something to you? 

THE WITNESS: Yes. 

THE COURT: Where was this man here, the defendant, that you just 
identified ? | 

THE WITNESS: Clanton had him by the arm. 

THE COURT: That’s all right. 

BY MR.OMALLEY: 

Q. Now, after you had seen the scuffle, I believe, as you described it, 
between the taller and the shorter man, did you see what Mr. Clanton did at 
that time ? . 

* * * *_ * * * * 
97 Q. Now, when Mr. Clanton came back in the company of the defendant, 
did you see that Mr. Clanton had something at that time? A. Yes. 

Q. What did he have? A. He had a knife in his hand, with a handkerchief 
or piece of paper. | 

Q. I show you what has been marked as Government’s Exhibit 1 for identi- 
fication and ask you if you can identify it. A. Yes, that looks like the same 
knife. . 

Q. That looks like the same knife that Mr..Clanton had? A. Yes. 

x* * * * * * oh % 

CROSS-EXAMINATION 
BY MR. NUSSBAUM: 

= * * a *+ *x* * * 

Q. Now, the place where Mr. Clanton parked, was that on the same side 
of the street where this scuffle was taking place? A. No. 

Q. It was on the other side ? A. It was on the opposite side of the street. 

Q. That would have been, would it not, on the south side of the street, that 
you were parked in the car? A. Yes, he parked there. I wasn’t with him. 

Q. After parking, did you then cross to the north side of the street on the 
sidewalk? A. He let me off on the north side before he went up and turned _ 
around. He went -- we were heading west, and he put me off, and then he pro- 
ceeded to go up and turn around. 
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Q. And this house that you are talking about, is that near this church? 
A. Yes. | 

Q. Is it next door to the church? A. It is the house next: to the house 
that is next to the church. | 

Q. How far away would you say you were standing on the sidewalk when 
you saw the scuffle, from the scuffle itself? A. It was near a tree. I guess I 
was up on the curb, maybe, oh maybe two or three feet, I guess. I just stepped 
up on the curb and I was approaching the gate. 

.Q. Well, could you give us a distance from the width of ne courtroom, 
from where you were standing to the scene of the scuffle? A. Oh, maybe.as far 
as from here to the end of that counter, or maybe a little further. 

Q. Now, could you plainly make out two men wrestling or scuffling ? A. 
Well, it appeared to be two individuals, I would say, that, I mean they weren’t 
just standing there talking. . | 

Q. Well, what, if anything, called your attention to this scuttle, if you 
recall? A. I just happened to look. 

_Q. And, do you recall whether there were any other people around those 
two people that were scuffling? A. No, I didn’t notice anyone else there. 

Q. Now, this scuffle -- strike that. Just a moment. Are you familiar 
With this house, 933 N Street? A. No, I am not familiar with it, no. 

Q. Did you have any occasion to go by there that night ? A. I didn’t go up 
that far. 

Q. Did you see the steps of this 933 from where you were seating leading 
up to this house? A. I couldn’t tell whether it was steps there, bat I imagine 
there was steps there. ! 

Q. This scuffle that you saw, then,was actually taking place on the -- it 
happened on the sidewalk? A. Well, it could have been ina short piace -- it 
could have been on the steps because it was not in the middle of the pavement, 

100 Q. It was not? A. It was not in the middle of the pavement. 

Q. It was not in the middle of the pavement? A. No. ! 

Q. Could it have been near the edge of the pavement, near the steps? A. 
Well, it was to the right of the pavement. 
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Q. As you are coming down the steps, it was to what side? A. Iam standing 
down here and what I saw was going on up here. This is the pavement. It was going 
on this side of the pavement. 

Q. On which side it was, are you talking about ? A. On this side of the 
pavement, it was. 

Q. It wasn’t happening on the porch, was it? It wasn’t happening up above 
you? A. No, it wasn’t up high. It wasn’t up too high, 

Q. Well, then, you got the impression that it was on the sidewalk there near 
that house, isn’t that correct? A. That’s my impression, but it could have been 
maybe one step or two steps. 
| -Q. Did you notice whether there was a porch there? A. A porch? 

Q. Yes,astooporaporch A. No. | 

Q. You didn’t notice that? A.I didn’t go up there. 

Q. Were they any yélls or screaming from the scene of the scuffle, if you 


recall? A. No, I couldn’t hear any screaming. 
Q. And from that distance you didn’t see a weapon: about either one of them, 


did you? A. No. 

Q. Now, you watched this thing for about how long before you went into the 
house? A. It was very brief. 

Q. A matter of seconds?A. Well, possibly, maybe 15, maybe 30 seconds. I 
don’t know, but it wasn’t long. 

Q. Well, did it appear that these two men were actually coming together 
in a grapple, to you? A. No, not as if -- I mean it was more like one man had the 
advantage. That’s the way it appeared. 

Q. In what way? A. Well, I mean, the taller man seemed to be more 
aggressive toward the shorter person. 

Q. But they seemed to be in bodily contact, did they? A. My depth of per- 
ception -- I couldn’t see just how close they could be or, I mean, he could be, one 

102 man could be standing here, and one could be standing here, and it would look 

like they was that close to me. 

Q. Did it give.you the impression that they were in a certain matter of 


scuffle? A. Yes. 
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Q. You watched this for a matter of seconds and then you, went into the 
house? A. Yes. | 

Q. Now, at the time that you left to go into the house, what happened to the 
two men, if you recall? A. The short man, he had come down the street, and he 
had fallen and the taller man had turned around and started back up the street. 

Q. And then you stayed in the house about how long? A. Oh, maybe five - 
anywhere from five, eight or ten minutes, I suppose. : 

Q. And when you returned what did you do the first thing ? A. A small 
crowd had gathered there, and I walked out and I looked up there, and I immediately 
walked up there and I looked down and I saw the fellow laying down, but he was 
bleeding pretty bad. 

Q. Did you see the defendant at that time? A. No,I didnt see the defend- 

103 and until Mr. Clanton brought him back to the scene. He had him by his arm 
and he had the knife in his hand and it was in a piece of paper. | 

Q. So the first identification you had a chance to have was when Mr. Clanton 
brought him back to the scene where the man was? A. Yes. _ 

Q. What was the defendant saying, if anything? A. Mr. Clanton had him 
by his arm. He wasn’t saying anything. Not that I heard. I don’t know, I didnt 
hear him say anything. : 

Mr. Clanton touched me on the arm and said, ‘‘This is the guy that done it.’’ 

Q. You didn’t hear him say anything at all while you were there? A. No,I 
heard him say something later. 

Q. When was that? A. That was after the police had arrived on the scene. 
He was sitting in the car. They had put him in the car and one of the officers 
had the knife in his hand, in the handkerchief or piece of paper, white piece of 
paper, and he had it in the window -- he had it in the window and said, ‘Is this 
your knife,’’ and he said, ‘‘Yes, yes,’ and shaking his head like that, you know, 
and he said something to the effect, ‘Did you stab this guy,”’ or’ something, and 
he said, ‘‘Yes, yes, I told him I was going to do it. I told himI would do it if 
he took my money,” or ‘‘if he robbed me again,’’ or something to that effect, but 
he did say that, ‘‘if he took my money,’’ Or ‘‘if he robbed me again.’ 

104 Q. Well now, you got a pretty close look at him, did you not ? A. Yes. 
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Q. And did you form the impression that he was crazy or out of his mind 
at that time? A. Well, there was something wrong with him. I mean, he wasn’t 
-- whatever state it was, drunk or crazy, he had it. 

Q. He wasn’t making sense when you saw him? A. No, he didn’t look like 
it either. 

+ * * * *+ *&© *& *& 

BY MR. NUSSBAUM: 

105 Q. Well, was it pretty much light out there where this scuffle was taking 
Place? A. It was 10:00 o’clock at night. The lamp post is in front of the 
church, There is no light in front of this -- as I can remember, there is no 

light there. | 

106 Q.You could make out two people very easily in the scuffle? A. Well, yes. 
It appeared to be two people . There wasn’t a crowd of people there. 

Q. If anybody else had been on the step, do you think you could have made 
them out? A. What do you mean? 

Q. Anybody else, if they had been standing on the steps, standing there, 


nearby, could you have made them out? A. Yes, I could have seen the figures. 
I imagine I could have seen the figures, ; 

Q. You didn’t see any figures except the two that you have already re- 
lated? A. That’s where my attention was. There could have been someone there. 


I don’t know. 

Q. But you didn’t see them? A. No. 

MR. NUSSBAUM: I have nothing further to ask him. 

MR. OMALLEY: I have just a few questions. 

REDIRECT EXAMINATION 

BY MR. OMALLEY: 

‘Q. When your attention was drawn to these two people scuffling, they were 
already scuffling, were they not? A. Yes. 

Q. And you don’t know when that began? A. No. 

107 Q. And then, I believe you testified, Mr. Nussbaum asked you a question 

about the defendant’s leaving the body that you saw, and who left whom. A. One 
fellow was on the ground and the defendant, the defendant, he had started behind 
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him a ways, and he had turned around and he went back up toward Tenth Street. 
Q. Excuse me a minute. Actually, it was the smaller of the two men that 
eventually fell, that ran away from the defendant, was it not? A. Yes. 
| * * *¢* *£* *£* & & #8 
108 ‘Whereupon 
MAURICE R. CLANTON 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: ! 
DIRECT EXAMINATION 
BY MR. OMALLEY: | 
-Q. Give the Court and jury your name. A. Maurice R. Clanton. 
Q. And where do you live? A. 1504 Irving Street, Northeast. 
Q. And do you know Mr. Cephas who has just testified? A. Yes. 
Q. And did you know him on June 7, 19582? A. Yes. 
Q. Were you in his company at that time? A. Yes. | 
Q. And what were you doing at that time ? A. Well, I went up on N Street 
there, to take him up to his uncle’s house, and when we got up there, I was on the 
opposite side of the street from the church, and parking the car, when John 
sas out to go over to his uncle’s house. 

- John is John Cephas? A. Yes, he gets out of the car i go to his 
uncle’s house and there was a scuffle on the street, but I asc see it, immedi- 
ately, right then. 

109 When I -- after I park the Say hey pate ct ofthe ear walk over, and as 
I se over there I saw the man on the ground. 

- Approximately where was this? A. Right in front of this church, right 
on the sidewalk. 

Q. At the corner of Ninth and N Streets? A. It was between Ninth and 
Tenth, just about midway of the block. | 

Q. OnN Street? A. Yes, on N Street. | 

Q. All right. What did you -- at that time what did you notice about the 
man on the ground? A. Well, he was laying there and there was lots af blood, 
things like that. And there was an old lady leaning down, and I came over and 
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looked down there. | 
Q. Now, don’t tell us about any conversation you had with anybody, but 
what did you next do? A. Well, I looked up the street and this fellow running 


up the street. 
Q. And what did you do? A. I went out in the street so he could see me 


following, and he went up to the corner, I goes to intercept him when he got to 
the corner, but it was about 25 feet before he got to the corner. 
110 Q. And what was the person you saw doing at this time, walking or running 
or what? A. Just about at a half-trot. He wasn’t running full. 
Q. Did there come a time when you caught up to this person? A. Yes. 
Q. What happened at that time ? A. Well, I looked him over to see what 
he had. He had a -- something like a boning knife, and blood was all over his 


arm and knife. 

@. What did you do at that time? A. Well, I stopped him and I asked him, 
dig he cut the fellow down on the ground back there and he said he did. 

Q. He said what? A. He said he did, he cut him. 

@. Then what did you say to him at that time? A. 1 asked him why did he 
do it for? | 

Q. What did he say? A. He said the s.o.b. had robbed him. In fact, he 
had robbed him twice, and he said if he did it again he would kill him. 

Q. What did you then do with that person? A. I asked him to put his knife 
on the ground. 

111 Q. Did he do that? A. Yes, sir. 

Q. Then what next happened ? A. I took a napkin and took the knife up and 
put it behind him and caught ahold of him and told him, ‘‘Come, let’s go back to 
the scene of the crime.’’ 

Q. Then what happened? A. Well, we went back and waited a while and, 
say,, about seven or eight minutes, the rescue squad came up. 

Q. What did you do at that time? A. I gave one of the fellows a knife and 
Misenheimer was taken over by the other one. 

Q. Yousay Misenheimer was taken over by the other one? A. Yes. 

Q. Is Misenheimer the person that you apprehended with the knife? A. Yes. 
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Q. And do you see Misenheimer in court today? A. Yes. 
Q. Will you point to him, please. A. The fellow over there (indicating). 
Q. He is seated at the counsel table? A. Yes. 
Q. On your right or left? A. On my right. | 
MR. O™MALLEY: May the record show that the witness has identified 
the defendant ? | 

THE COURT: The record will so show. 

BY MR. OMALLEY: 

Q. I show you what has been marked as Goverinnentia Exhibit 1 for identi- 
fication, and ask you if you can identify it. A. Yes, that is the knife. 

Q. Is that the knife that the defendant gave to you? A. Yes, 

Q. And you in turn gave it to a member of the Rescue Squad ? A. Yes. 


* *¢+ *£+ * *& © & & 
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CROSS-EXAMINATION | 
BY MR. NUSSBAUM: ! 
* + *£ *& & *x* * * 

117 Q. Well, did a fireman have anything to do with bringing him back to the 
scene? A. No, there wasn’t anybody around. Nobody did come around for 
about seven or eight minutes. | 

Q. Did the fireman have anything to do with taking the knife from you 
and bringing it back to the scene? A. No. 

Q. Or taking it from Mr. Misenheimer and bringing it back ? A. No, they 
never took it back. I was the one that got it. | | 

Q. AsI recall, your testimony is that you asked him to pat the knife down. 
A. On the ground. ! 

Q. He readily complied and you wrapped it in a handkerehief and took it 
back? A. Yes. | 

Q. Were the two firemen on the scene? A. Not then. | 

Q. Was there a police officer? A. There wasn’t sa ati there but Cephas, 
my cousin. | 

Q. How long was it then before the firemen or police officer arrived? A. 


| 


Just about seven or eight minutes. 
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118 Q. What, if anything, was the defendant saying as you were taking him back to 
the scene? A. Well, he was cursing and raising sand with this fellow he had 
stabbed, you know, to himself. You know, like -- 
| Q. Well, did he make sense to you? A. No. 

Q. He didn’t? Did he seem to be somewhat intoxicated? A. Well, men- 
tally disturbed. Looking, I would say, like that. 

Q. Did he have a funny look in his eyes? A» Yes, very wild.. Yes. 

Q. You formed the opinion that this man may not have been of sound mind 
on that occasion? A. Yes. 

Q. He did not strike or attempt to strike anybody, did he? A. No. 
Q. He didn’t. And did he keep saying over and over again about this man 
having robbed him? A. Yes, he had. ; 
 .Q. Did he repeat it over and over? A. Yes, over and over again. 

119 Q. Did he ever say anything about this man having cut him on the finger 
before this occurred? A. No, I didn’t hear him say that. 


Q. Do you recall that he made that statement, whether he made a statement 


that there were other men in that building that had jumped on him before this 
thing happened with the decedent? A. No, I didn’t. 
.Q. Now, you turned him over to the firemen, is that right? A. Yes, he had 
a khaki uniform, with this red wagon. . 
Q. And then what did the fireman do, or the gentleman do? A. He held 
Carl there and the other one took the knife. I gave the other one the knife and I 
think he must have pronounced the man dead on the street, because he pulled 
some cover over him and then he held him there and after a while the police came. 
* *+ * © *©* © &© 
121 BY MR. NUSSBAUM: 
Q. The defendant was pointed out to you and was this a man or woman that 
pointed out the defendant? A. It was an old lady. | 
MR. NUSSBAUM: No further questions. 
REDIRECT EXAMINATION 
BY MR. O*MALLEY: 
‘Q. Do you know what the old lady’s name was? A. No, I don’t. 
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Q. How far did you chase what you learned to be the defendant up that 
street on this particular night? A. About 150 feet from where I was standing. 

Q. This 150 feet you say you went at something like a trot ? A. Yes. 

Q. And was that pretty fast? A. No. | 

Q. And when you eventually caught up to him and told him to do certain. 
things, he did them, did he not? A. Yes, sir. | 

Q. In other words, he responded to your direction? A. That's right. 

Q. And he went further than that. He told you what had transpired earlier 
with this other man. A. That’s right. 


* * * * * x ae x 
MR. OMALLEY: At this time, Your Honor, the government will offer 
into evidence Government’s Exhibit 1. ! 
THE COURT: Is there any objection ? 
MR. NUSSBAUM: No objection. 


THE COURT: It may be received. 
(Government’s Exhibit No. 1 was 


received in evidence.) 
*» + ££ *&© & * * 
ROY C. SCHWAB 
was called as a witness by the government and, having been first t duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. O"MALLEY: : 

Q. Give the Court and jury your name, please. A. Roy Cc. Schwab, 
Detective Sergeant, assigned to the Homicide Squad, Metropolitan Police Depart- 
ment. 

123 Q. Were you so assigned, Sergeant Schwab, on June 7, 19582 A. I was. 

Q. As part of that assignment, did you have occasion to investigate a death 
at about the nine hundred block of Ninth Street, Northwest, in the District of Co- 


lumbia? A. I did. 
Q. And did there come a time that evening when you responded to that 


scene? A. About 10:15 p.m. 
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Q. And on arriving at the scene, what did you see? A. In front of 917 N 
Street, Northwest, in front of the Salem Baptist Church, at the gate, observed a 
man later identified to me as Moses Strother, lying there, apparently dead. A 
large puddle of blood. Lying slightly on his back and one side, feet toward the 
sidewalk and head towards the church. Dressed in blue shirt and brown pants. 

.Q. Did you have occasion shortly thereafter to talk to one Carl Misen- 
heimer? A. Right after that I talked with him. He was sitting in the No. 2 
Scout car, in the back seat. I got in the car and sat in the front seat. 

Q. Do you see Carl Misenheimer in court? A. I do. 

124 Q. Would you point to him, please? A. Sitting at that table over there 
(indicating). | 

Q. At the counsel table, on your right or left? A. He is sitting on the 
right of the counsel. 

MR. OMALLEY: May the record indicate that the witness has identified 
the defendant ? 

THE COURT: The record will show that. 

BY MR. OMALLEY: 

_ Q. At that time did you have a conversation with the defendant? A. Yes, 
sir, I talked to him. 

Q. And did you observe the defendant? A. He had a strong odor of alco- 


hol on his breath, yes, sir. 

Q. And did you notice anything else unusual about the defendant? A. Loud 
and belligerent. 

.Q. Loud and belligerent? A. That’s correct. 

Q. And had a strong odor of alcohol on his breath? A. That’s correct. 

Q. Now, Officer Schwab, at that time, did you notice anything else unusual 
about the defendant? A. I talked with him about this case. I noticed nothing 


else unusual about him, no, sir. | 
125 Q. Now, did you have any opinion at that time as to whether or not the de- 
: fendant was of sound or unsound mind? 
MR. NUSSBAUM: Objection, Your Honor. 
THE COURT: There has been no evidence offered outside of the question. 
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MR. OMALLEY: May we approach the bench, Your Honor? 

THE COURT: Yes, you may. | 

(At the bench:) | 

THE COURT: All right, let me hear the government. 

MR. OMALLEY: Your Honor, the reason I put Officer Schwab on was 
because of a conversation, which is no part of the evidence, that the defense 
attorney Nussbaum and I had during the short recess, and Mr. Nussbaum was 
of the opinion at that time that the question of sanity had already been raised ~ 
and the government had the duty of going forward, and in partial reliance on 
that I put Officer Schwab on. | 

I do have a psychiatrist who is on call, and my timing has been somehow 
off. I expected to call him tomorrow after the defense had put on their case. 

THE COURT: For a rebuttal witness ? ! 

“MR. OMALLEY: Yes, Your Honor. So, relying on Mr. Nussbaum’s rep- 
resentation, I was going to put in this opinion from this officer at this time, in 
order to have a factual question that could make the defense put in a defense of 
insanity. And then, in rebuttal to that, put on the psychiatrist who would testify 
to soundness of mine. | 

126 THE COURT: Let me make this suggestion. It would be just calling this 
officer back in. Let me make the suggestion. Let the defense go forward if you 
are going to put in an insanity defense. | 

MR. NUSSBAUM: Oh, yes, indeed. 

THE COURT: Yes. And then you have a right to come babk. Bring the 
doctor and put him on and let him -- I am assuming that the testimony is admis- 
sible -- let him tell what he observed the condition of the man was et cetera, 
and if it is admissible, I will rule on that now. I may say we are putting the 
cart before the horse, sort of anticipating what the defense is going to be. 

MR. NUSSBAUM: I think so too. | 

THE COURT: I think it would be a better record too. 

MR. OMALLEY: I think it would, but here is my fear. If he were to put 
in evidence of insanity at this time, with what counsel has developed on cross- 
examination, I assume that he would make a motion at this this time for a judg- 


ment of acquittal or not guilty. | 
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127 THE COURT: There is no evidence in that respect, that this man was 
Suffering from a mental defect or mental disease at the time of the commission 
of the crime or the crime was a product of that mental disease or mental de- 
fect, just because somebody said he looks like a wild man or something. That is 
not definite proof. He may have been wild because he was intoxicated. He may 
not, I don’t think that makes out a case for insanity. You are going to offer 
something more than that? 

MR. NUSSBAUM: I don’t say that I even made out a defense. 

THE COURT: You can’t say that. 

MR. NUSSBAUM: I have just mentioned it to Mr. O™Malley. Where there 
is any evidence of insanity or mental defect, any evidence, and the government 
has it, the government has the burden of going forward with the prosecution of 
this case to show beyond a reasonable doubt that the man was of sound mind. 

I just mentioned that in passing. But with regard to this witness, he has already 
said he can come back and question him as to what his opinion was to his sanity. 

THE COURT: He said he was belligerant. 


MR. NUSSBAUM: There isn’t anything unusual about the man. 
THE COURT: I think I am going to say the thing I do in all these things. 
Let the defendant put on your defense of insanity. What are you going to 


MR. NUSSBAUM: Self defense and insanity. 

THE COURT: Anything else ? 

MR. NUSSBAUM: No. 

THE COURT: Are you going to have some written instructions ? 

MR. NUSSBAUM: I am going to have them. I will produce some instruc- 
tions. 

THE COURT: How long will this case take ? 

MR. OMALLEY: The government is preparing to rest. 

THE COURT: How much more do you have ? 

MR. NUSSBAUM: There is a great problem involved here, Your Honor. 
You see, one of the fire officers in this case, Mr. Oppenheim, took sick yester- 
day, and Mr. OMalley tells me he is in the hospital, and I want him as a witness 
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and I will tell you why. This man’s version is contrary to this!man’s version 
as to who did the picking up. : 

THE COURT: Then you probably should have asked for a continuance 
before the case came to trial. ! 

MR. NUSSBAUM: I didn’t know he was in the hospital until we were dis- 
cussing the case. I knew he was sick, but I didn’t know he was in the hospital. 
129 The government had him subpoenaed. It was useless for me to put another 
subpoena in. It is an unforeseen thing, and I think for the — I ought to 

have him. | 

THE COURT: I don’t know how. You couldn’t get him out of the hospital. 

MR. OMALLEY: It was in the line of duty. He was carrying somebody 
down on Sunday night and came in Monday morning and he was in bad shape. 

THE COURT: Is he now in the hospital? | 

MR. OMALLEY: Yes. I just checked at the lunch hour. 

THE COURT: When do they expect him out? 

MR. OMALLEY: I don’t know, Your Honor, but I sugyeet this, I would 
ak counsel did he intend going on tomorrow with the trial, and if so, possibly 
we could take his deposition. 

* * * *©* *&©* © © * 
130 CROSS-EXAMINATION 
BY MR. NUSSBAUM: 


i * Re * * * * * | 
131 Q. So you interrogated him in the scout car, or tried sh A. Tried to 
interrogate him. 
-Q. You didn’t get much sense out of him, did you? A. No, sir. 
Q. Now, did he tell you at that time that the deceased ie cut him on the 


finger? A. No, sir. 
Q. Did he tell you -- did he tell you thereafter that the deceased had cut 


him on the finger? A. No, sir. 
Q. Did he tell you that the deceased had robbed him or that people with 
the deceased had robbed him? A. He said that the deceased had robbed him. 
Q. Did he tell you how much money had been taken from him? A. He told 
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me at one time $16 and another time ten. I wasn’t able to actually find out from 
132 him how he was robbed. One time he said the man Grass: him and Kicked 

his door down. 

Q. I see. So he told you in varying amounts? A. That’s correct. 

Q. That he had been robbed? A. Yes. 

Q. Did you have the occasion to search the deceased? A. The deceased 
was searched at the Morgue, yes, sir. 

.Q. And do you know of your personal knowledge that the defendant had some 
money on him? A. He had some money on him. 

Q.. How much was that? A. I would have to refer to my notes for the exact 
amount. 

.Q. Do you have your ‘notes with you? A. Yes. 

Q. Yes. If you can’t recall, you cant recall. A.I can’t recall off hand. 

.Q. Go ahead and refer to your notes. A. He had $20 in assorted bills, con- 
sisting of three five-dollars, five one-dollar bills, three keys, a beer can opener 
on 2 ring, and a yellow metal wrist watch, and a wallet containing ‘personal papers. 


.Q. Did you question the defendant after this interrogation? A. No, sir,I 
did not. a 
133 Q. How long did all this take you, about, Officer? A. Five minutes at the 
_ most, : 
Q. Did you interrogate witnesses on the scene? A. I talked to witnesses on 
the scene and statements were taken from them, yes, sir. . 
Q. And you found only one eye witness to this, is that correct, Officer ? 


A. That is correct, one eye witness to the actual stabbing, yes. 

Q. Do you know whether or not Officer McMann had interrogated the dece- 
dent before you got there ? A. I don’t know, no, sir. 

Q. You spoke of him being belligerent. How do you mean, belligerent? A. 
Argumentative, loud. 

Q. He didn’t threaten you, did he? A. Oh, no, bordering on that. 

Q. Did you get the knife that was involved in this? A. I did, yes, sir. 

Q. Who gave that to you, do you recall? A. That knife was turned over to 
Officer Wallace, who in turn handed it to me. 
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_Q. Was he with the Fire Department? A. No, sir, Officer Wallace was 
134 my partner in the Homicide Squad. The knife was recovered by the citizen 
on the scene, not the fireman. 

Q. Officer Wallace was with Officer McMann? A. He was with me. He 
is a detective, Homicide Squad. | 

Q. Officer Wallace got it from weve ? A. The knife was handed to him by 
one of the firemen, I believe it was Mr. Oppenheim. | 

Q. You had gotten there after the knife had been retrieved ? A. The knife 
had been recovered by a citizen before I arrived. | 

Q. But you didn’t see that, did you? A. I wasnt present then, no, sir. 

Q. Did the defendant mention the names of some fellows that were with the 
deceased prior to this occasion, to you? A. No, sir, he did not. 

Q. He didn mention the name of a fellow, Tony? A. No, sir. 

Q. Of a fellow, Gray ? A. No, sir. 

Q. Nothing like that at all? A. Not nothing like that. : 

.Q. Did you take him to the precinct, Officer? A. He was taken to the pre- 
cinct by No. 2 Precinct Officers. I didn’t take him. 

- Q. Do you know whether they interrogated him there or not ? A. I know he 
wasn*t interrogated because I contacted the U.S. Attorney right after that. 

x * * * * * e * : 
136 MR. NUSSBAUM: I would like to make a motion in this. 

THE COURT: Make it right here. : 

MR. NUSSBAUM: I want to make a motion for a judgment of acquittal on 
the basis of the fact that the government has not shown a orima facie case of 
insanity of the defendant, because there is a thread run all through their wit- 
nesses, up even to, except the last one, that this man was crazy, of unsound mind. 

Three of them said that, -and I have got a case down here which says that 
the government has got to go forward as a part of the prosecution and not rebut- 
tal. | 

187. THE COURT: I will deny the motion. You may proceed. 

MR. NUSSBAUM: Let me ask this also: Let me ask that you take it away 

from the jury on another ground, because the evidence is so conflicting and because 
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of the fact that I have the primary witness, eye witness, has been substantially 
discredited, that he is rather speculative to submit to the jury the second degree 
murder offense, and I think it should be taken away, to at least instruct the jury 
to convict on manslaughter -- 

THE COURT: There is nothing to indicate by the witness by the name of 
Gillard -- he was there. He said this man came up and started hitting him with 
what looked like his fist. It turned out to be a knive. _ 

_ MR. NUSSBAUM: Let me find out. He said he was ee on the porch. 
-I submit to you, from the testimony of the Coroner’s inquest, that there was a 
slight incline in the wound. And he was there all the time while the eee was 
done. It was impossible-- : 

THE COURT: It is a question for the jury, not for me. 

MR. NUSSBAUM: Isnt it such a confused statement of speculation to sub- 


mit to the jury ? 
THE COURT: I am not going to grant you the motion. 
138 MR. NUSSBAUM: You will not take away the second degree from the jury ? 


THE COURT: Not at this point. ; ‘You may proceed. 

{in open court:) 

OPENING STATEMENT ON BEHALF OF DEFENDANT | 

MR. NUSSBAUM: Now, ladies and gentlemen of the jury, it now becomes : 
my time to make what is known as the opening statement on behalf of the defend- 
ant, that is, to outline the case from the defendant’s point of view and from what 
he expects to show to you through the introduction of evidence that he has either 
in documents or through his witnesses. 

The government has rested, and it means that at this point the defendant _ 
must either stand pat, that is, remain silent, or go forward with the case. Now, 
we are going to go forward with the case, and I want to outline to you how I ex- 
pect to go forward with the defense. 

-Now, in this case there are two defenses, and I would like for you, if you 
could, to keep these defenses uppermost in your mind. The run through the en- 
tire case, and I think they have come in, at least one of the defenses has come in 
up to this point. 
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139 The first defense I want to discuss with you is the defense of insanity or 
the defense of unsound mind. That is, it is the defendant’s position, and the 
defense, that he was suffering from a mental condition at the time of the killing, 
from which the law absolves him, if you find to your satisfaction that this is true, 
that the defendant by his evidence and whatever else has been put in this case, 
leaves a doubt in your mind, a reasonable doubt, that the defendant in this case 
is guilty as charged, that is, second degree murder, or manslaughter, the lesser 
charge, which is included within second degree murder. | 

Now, I expect to introduce evidence on this defense of insanity in addition 
to what has already been shown through the witnesses. I dont know that you re- 
call what three of the witnesses have said about their impressions of his mental 
condition, but I want you to keep that in mind, together with the testimony that I 
expect to introduce before you of Dr. John Cavenaugh,and I expect Dr. Cavenaugh 
to say that this defendant was suffering from one of three mental defenses that 
we have in the District of Columbia. 7 

As I understand it, we have three. One is the man doesn’t know right from 
wrong. He doesn’t know the right and he can’t refrain from the wrong. That is 
one. | ? 

The second one is what we know in the law as the doctrine of irresistable 
impulse. And the third one is whether or not the defendant suffered from, and 

whether or not the offense for which he is charged is the Product of a 
mental disease or defect. 

Now, the defense that we are going to put in is a very rectaeal one. That 
is why I am giving a little bit of discussion. But I want to make sense in this 
discussion with you. : 

The defense that we are going to put in in this case and that I expect to 
show to your satisfaction, such as to acquit this defendant, is that he suffered 
from such a state at the time this occurred that he had an irresistable impulse, 
that he was -- that he could not be impelled, resist doing this, even though he 
might have known that it was wrong. I expect Dr. Gallagher to further elaborate 
that much better than I did. | 

Now, before we get to that point, I want to say to the jury tat I expect to 
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introduce credible records in this case, which will show -- and if not by rec-" 
ords, otherwise -- which will show that the defendant while in the service in 
the Army overseas suffered a head wound as a result of a truck accident, 
from which he has, since that time -- and I believe it was ’45 that he suffered 
this accident -- since that time he has had constant headaches, and on occasion 
141 he has had blackouts. He has been depressed. That he in turn was given 
a medical discharge from the Army based on psychiatric grounds, based on mental 
grounds, that is, that there was something mentally wrong with this man to keep 
him from further service. 
MR. OMALLEY: Your Honor, at this time -- I don’t mean to interrupt, 
but I would like to object. Even that proffer is excluded from the record of mental 
condition, 
THE COURT: You are going to show this by records? 
MR. NUSSBAUM: Yes, Your Honor. 
THE COURT: There might be some question as to the cea of 
these records. 
MR. NUSSBAUM: I will say subject to the admission. 
THE COURT: No, you can’t tell what is allegedly in some record until the 
Court rules on the admissibility. 
MR. NUSSBAUM: Well, as I understand it, Your Honor, if I don’t get it in 
by record -- | 
THE COURT: You can’t do directly what you can’t do indirectly. You may 
tell the jurors your defense is insanity and what you expect to prove. I am not 
going to permit you or any other counsel to tell the jury what are in certain rec- 
ords unless those records have been passed upon and admitted by the Court. All 
right. a 
| MR. NUSSBAUM: Well, I expect to show this background of the defendant, 
142 and I believe it is credible evidence. I wouldn’t tell you if I didn’t feel that 
way. 
THE COURT: Mr. Nussbaum, it is not what you believe is credible evidence. 
-Now, that is a matter for the Court to decide. You cannot refer to what some di- 


agnosis may be in certain records. 
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The government has an interest in this matter, and I will not permit you to 
make an opening statement and say what you think is credible evidence. You make 
the proffer at the proper time, and I will make the legal ruling on that. 

Let’s proceed. I don’t want to argue the question. : 

MR. NUSSBAUM: I will say that I expect to show this man had a background 
coming from the service, 2 psychiatric background coming from the service, and 
I expect to show by the testimony of the defense witnesses or from the defendant, 
that on this day, this Saturday, this fatal day. for the decedent, that this defendant 
did nothing to him to provoke this, in no way brought this difficulty on, but he, 
himself, on the occasion, not too long before the fatal stabbing, had been threatened 
with a knife, openly threatened with a knife. 

As a matter of fact, the knife had been thrown at him, and the knife had been 
put in his stomach while he himself had been minding his owni business and hap- 
pened to be passing by the room of the decedent. 

143 And the evidence will show that the decedent lived next soos to where the 
defendant lived, and on this Saturday, at an appointed time, not too far from when 
the decedent met his death, that the decedent had threatened to take his life’ on 
that occasion, and as a matter of fact, prior to that on the same Saturday, had 
thrown two bottles at him, one striking him on the shoulder. | 

.Now, I expect to show furthermore, that the deceased had, on several other 
occasions, openly said that he was going to kill this defendant, And I expect to 
show to you, to the jury, to your satisfaction, to your reasonable satisfaction, 
that this defendant never provoked any difficulty with the decedent at all, that 
he never attached him, never drew a knife on him. Now, the sequence of events 
leads to the second defense of self defense. 

It is the position of the defendant that at the time of this eee ee he felt 
that his life was in danger, or that he was about to have bodily harm inflected 
upon him, that the defendant had a knife on his person, or he had reasonable 
grounds to believe that he had a knife, and that he acted in defense of his own 
life or in defense of his own body in taking the life of the decedent, but that he 
did not intend to kill the decedent, nor did he deliberately go out to kill the dece- 

| 
dent. 
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144 Now, the sequence of events are that on this Saturday, some time earlier, 
there was a fellow by the name of Tony, whose last name is unknown, a fellow 
by name of Gray, whose full name is not known by the defendant, whose where- 
abouts is not known by the defendant, that were visiting with the decedent next 
door to the defendant, and as I say, the defendant, on occasion on that Saturday, some 
time before this happened, was walking by the decedent’s room and decedent came 
out in the company of these two men and stuck a knife in his stomach and then and 
there threatened to kill him, and then and there made remarks about him which 
indicated that he would take his life. And that on that occasion he was asked by 
one of the men to take his hands out of his pockets that he then had in his pockets, 
and he so do, took his hands out of his pockets, and he brought out a sum of money, 
and as I recall, I believe it was $18, three five’s and three one’s, and that one of 
the three men grabbed the money from him, and at that time he attempted to get 
back to his room, and while attempting to get back to his room, I believe the evi- 
dence will show that the decedent threw a knife or stabbed at the wall near him, and 
that this defendant did nothing to defend himself, but as a matter of fact, he was down » 
on the floor at one time, getting back to his room. - 
145 Also, there was a fellow in the defendant’s room that he had left, by the name 
of Avon Singletary, whose whereabouts are not known and whom we have not been 
able to locate to this date. He was there when the defendant came back from this 
frightful experience with the deceased and the two other men after having been 
threatened by the decedent with a knife up to his stomach and jamming it into the 
wall, and as I recall, in the doorway where he went, the defendant told Singletary, 
“Tam going to get out of here. I am going to call the law.’? 

That he got this knife out of the drawer, in the house, and told Singletary he 
was going to get the law, and that he then and there left Singletary there, or 
Singletary went out shortly after him and that he in fact and in truth went to get 
the law. 

_ He went outside and he walked out towards what he thought was the call box 
where he said the police come there frequently, and he was going to report this. 

Finding no one there, he came back up to the steps and stood in front of 
one of the columns on the side of the steps, and there he remained for a very 
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short while with his back turned, and at that time he heard a voice behind him say, 
‘*There he is,’’ or words to that effect. : 
-And when he turned around with the knife in his hand there was the decedent, 
146 who had raised his right hand back. And that then and there he had reason- 
able ground to believe, in view of the provocation just before that, and threats to 
his life, and having seen the knife in the decedent’s hand, and having seen him use 
it about him, he felt that he had to defend himself, and that is all he did. 

That is all he intended to do, was to defend himself, and he did defend him- 
self, and he struck the decedent several times while the decedent was making out 
to strike him. : 

And that is his defense, the doctrine of self-defense. Now, they may seem 
inconsistent to you, but they can stand on their own feet. You can get to one, and 
if that one convinces you, you don’t have to get to the other. | 

It is a possibility to have both operating, but later on in the trial I will then 
have another time to address you, and I will tell you what versions I think are prop- 
er evidence in this case. And furthermore, I don’t want to forget to say that wit- 
nesses heard the deceased on occasions prior to this Saturday openly say that he. 
was going to kill this defendant, and I don’t think you will find any evidence in the 
whole case where this defendant ever said he was going to harm or take the life 
of the decedent. | 

147 I think you will find from the evidence that this man was a law-abiding citi- 
zen, even with the disability that we claim he suffered under at the time this 
thing occurred, and that he has done nothing here in this case other than what a 
reasonable man would have done under the circumstances. __ 

Ladies and gentlemen, in the trial I will have a chance to address you, and 
then I will give:you my views as to what I think about the proper verdicts in this 


case. 
* * * 


148 Wednesday, November 5, 1958 


* «+ *©§ &©& &©& & * | 


R. NUSSBAUM: Your Honor, may we approach the bench ? 
THE COURT: Yes. | 
(At the bench:) 
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MR. NUSSBAUM: You know I indicated yesterday in the opening statement 
that I made that the defense was relying on irresistable impulse, while actually 
he was not responsible. 

THE COURT: It’s all part of the same thing. 

MR. NUSSBAUM: Right, and I was wondering if I shouldn’t explain to the 
jury if it is not irresistable impulse it is going to be right from wrong. . 

THE COURT: I am going to instruct them on irresistable impulse, dif- 
ference of right from wrong, mental disease and mental defect, and I follow the 
practice and the same instructions in the Durham case, and some instructions 
after that. I think I will take care of that. 

MR. NUSSBAUM: I didn’t want them to get the wrong impression. 

THE COURT: I don’t think it is necessary, as I understand it, because the 

151 ultimate test is whether or not the act that he committed in the alleged 
indictment was the product of a mental disease or mental defect he was suf- 
fering. That’s what you have to prove. I mean, that’s generally the test. 

MR. NUSSBAUM: I understand that there are a couple of others, and it 


is confusing. I understand there are three that are laid down in the Durham 
case. The Durham case has that mental defect and disorder that we have always 
had. 


THE COURT: Why don’t you let the doctor handle it and bring’ out every- 
thing he can? 

MR. NUSSBAUM: I just don’t want to feel that I have missed -- 

THE COURT: Ali right. 

(In open court:) 
Whereupon 
DAVID SIMPSON 
was called as a witness by the defendant and, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
, BY MR. NUSSBAUM: 
‘Q. Will you give your full name to the jury and the Court, please. A. David 


J. Simpson. 
ae x + *«* * % * * 
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152 BY MR. NUSSBAUM: 
Q. Where do you live? A. 1332 12th Street, Northwest. 
-Q. What kind of work do you do, if any, Mr. Simpson? A. My last work 
was labor work, and scaffold building. | 
Q. Are you employed at the present time? A. Not now, I am under 
doctor’s care now. ! 
Q. .For what, sir? A. Back injury. 
.Q. Now, did there come a time that you lived at 933 N Street, Northwest, 
in the District of Columbia? A. Yes, sir. ! : 
Q. When did you first move there, Mr. Simpson, if you recall? A. I 
think it was the 10th or the 31st -- it was the 10th month and the 3ist day. 
Q. Of what year? A. Of 57. 
153 Q. Can you keep your voice up a little higher,. please, sir, because I 
don’t think we can all hear you. Now, at the time that you moved there, did 
you have the occasion to make the acquaintance of the deceased in this case, 
Moses Strother? Did you know him when you moved there ? A. No, I did not 
until after I moved there. | 
Q. But when you moved you met him then, did you? A. Yes. 
Q. Now, when did you meet, if at any time, the defendant, Carl Misen- 
heimer, in this case? A. On the day that I moved there. 
.Q. And at that time, if you know, was he living at 933 N Street ? A. Yes, 
he was. 
Q. Now, there came a time that you moved from N Street, is that correct ? 
A. Yes, sir, it was. aa 
Q. And what reasons, if any, did you have for moving from that address ? 


| 


MR. OMALLEY: Objection. : 
THE COURT: Yes, I will sustain the objection until you can show me the 


materiality. 
MR. NUSSBAUM: Complications with the deceased -- provocation by the 


| 


deceased. 
154 THE COURT: Insofar as he is concerned ? 
MR. NUSSBAUM: Yes, Your Honor, which goes to the character. 





66 


THE COURT: Suppose you approach the bench. — 

(At the bench:) 

THE COURT: Make your proffer of what you expect to show. 

MR. NUSSBAUM: I expect to show, if Your Honor please, that man moved 
from the 933 N Street address because his life was threatened by the deceased. 

Now -- and also to show that the deceased, himself, openly threatened him 
with a knife he was then and there carrying, which was part of a picture of the 
violent nature, of the bad character of the decedent, and I think that also-- 

THE COURT: IfI let you prove that, I suppose you could prove that he 
threatened to kill these other people not connected with this defendant. 

MR. NUSSBAUM: I:am going to connect that up also, because there is 

_ going to be another occasion when he decided to move that the defendant was in _ 
the room, and at which time the defendant -- the deceased threatened the defend- ; 
ant in his presence. ~a 

THE COURT: All right. If you can show that, that is one thing, but the 
point is this, if the deceased, as I understand it as I may be wrong es if the 

155 deceased had ever threatened thic defendant, either directly, or he had 
made threats to a third person, like the witness on the stand, and even though . 
they may not have been communicated to the defendant, if you could show that 
he made threats to the defendant on some prior occasion or occasions, and I 
think you could show that if you want to show it, disclose whether or not he was 
the aggressor or whether he was acting in self defense, the general make-up, but 
here you are showing an independent act, a threat or trouble that the deceased had 
with this witness, which is not connected with the defendant. I will not permit 
that. I don’t think that is the law. Maybe I am wrong, but I don’t think so. 

MR. NUSSBAUM: Your Honor, the defense here is self defense. This re- 
buttal is self defense because it leads up to the fact that the deceased, again, was 
a violent man, was a threatening man, was a mean acting man, and his character 
is always in issue when it comes to self defense. That is the case. 

THE COURT: You haven’t asked him what his character was, ‘whether he 
was known as a violent man. You haven't asked him what his reputation was. On 
the other hand, I think you can show what was done in the presence of this defend- 
ant, by the deceased, in the presence of this witness. 
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156 MR. NUSSBAUM: But you see, Your Honor, mat is the most important part 
of the self-defense, the foundation. 
THE COURT: Where is your case? Let's have the sidibariy: 
MR. NUSSBAUM: I have the citation but I don’t have the book. 
THE COURT: We can get the book. What is the name of it? 
MR. NUSSBAUM: Traverse vs. United States. 
THE COURT: Get me Fred. I haven’t read that case. 
MR. NUSSBAUM: D.C. 6 Appeals. 
THE COURT: What does that case hold? 
MR. NUSSBAUM: Well, I wrote this down, Your Honor, that the evidence is 
admissible that the decedent was a vicious and dangerous man, and this is lead- 
_ ing right up to that. I will show by this witness - 
THE COURT: Let’s find out what the facts were in that case. 
MR. NUSSBAUM: I don’t recall that. 
‘THE COURT: Did you take that from the syllabus ? ! 
MR. NUSSBAUM: I think I read the case. I am not sure. I must have read 


THE COURT: What do you say about that ? , 

MR. OMALLEY: I think the facts Mr. Nussbaum is advocating are valid. 
My own contention is that they are out of order now. He contends that self de- 
fense is in issue. Self defense is not yet in issue until such time as it is, then 
this man’s statements about other events is of no consequence. : 

THE COURT: You mean until at such time as the defendant puts the self 
defense in issue ? | 

MR. OMALLEY: Yes, the mere fact -- 

THE COURT: Suppose you withdraw this witness ? ! 

MR. NUSSBAUM: I am going to put him on. I think it upsets -- 

THE COURT: I think you ought to put him on and establish what his defense 
is. Then, that testimony may be admissible. That is my sit 

MR. NUSSBAUM: But, Your Honor, -- 

THE COURT: I have ruled. Now, if you want to goto the \imawetion of 
self defense, I have ruled. If you can show me evidence of self defense, it may 
be admissible. | 
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MR. NUSSBAUM: I have to lay a foundation, Your Honor. 

158 THE COURT: I have ruled, Mr. Nussbaum. If you want to put the defend- 
ant on the stand and lay the foundation, let him testify to what happened, and if 
he says he did this in self defense, then we will consider this case. 

MR. NUSSBAUM: Would you please read the case, Your Honor, before 
you make the ruling ? 

THE COURT: You are supposed to tell me what the case holds. 

MR. NUSSBAUM: Often where there is evidence tending to make a case 
of killing in self defense -- | 

THE COURT: Put the defendant on the stand. I am going to conduct this 
trial my way and not your way. Proceéd with the defendant and recall him later. 
‘You put the defense of self defense in and I will rule on the matter. Let’s pro- 
ceed. | 

{In open court:) } 

THE COURT: All right, let the witness step back in the room. 

(Witness left-the stand.) 


MR. NUSSBAUM: Your Honor, do you think the jurors ought to be instructed 
as to what is happening ? 
THE COURT: The jury will be instructed to the following effect: The Court 
159 has decided that this is not the appropriate time for this witness to testify, 
and no inference may be drawn by the jury by reason of the fact that the Court 


has sent the witness back to the witness room. 

All right. 
Whereupon ' 

CARL M. MISENHEIMER 

the defendant, was called as a witness in his own behalf, and, having been first 
duly sworn, was examined and testified as follows: 

MR. NUSSBAUM: Your Honor, I want the record to show that I object to 
this procedure. 

THE COURT: The record will show that. . 

MR. NUSSBAUM: Iam not doing this for my -- 

THE COURT: The record will show that. 
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DIRECT EXAMINATION 

BY MR. NUSSBAUM: 

Q. Mr. Misenheimer, give us your full name. A. Carl M. Shecthelimer. 

-Q. And where were you living before this thing happened ? A. 933 N 
Street, Northwest. 

Q. And while you were there, did you know the deceased, Moses Strother ? 
A. Yes, I knew him by Banks, that’s all. | 

160 Q. By Banks. A. Yes. ! 

Q. Now, how long had you been living there before this thing happened ? 

A. I don’t exactly remember the date. It was near Thanksgiving in 1957 when I 
moved there, | 

Q. Now, did there come a time shortly after you moved there or sometime 
after you moved there that you had difficulty with the deceased Banks ? 

THE COURT: Excuse me. When did he first move there? What was the 
date 7 | 

BY MR. NUSSBAUM: | 

Q. When did you first move there? A. I don’t exactly remember the date. 
It was somewhere around Thanksgiving. 

Q. Of what year? A. ’57. 

Q. Did there come a time shortly after you moved there that you had 
trouble with Banks? A. Not shortly after. It was around after Christmas., I’d 
say. ! 

Q. Christmas of 57? A. Yes, sir. | 

Q. What was the nature of this difficulty? What happened ? A. Well, a 

161 friend of mine came in to visit, and I wasn’t home during the time. We have 
a share kitchen. Mr. Banks had left some groceries or something in the kitchen. 

THE COURT: Wait a minute. Were you there at the time ? 

THE WITNESS: Yes, sir. ! 

THE COURT: When this happened ? : 

THE WITNESS: No, I wasn’t at home. 

THE COURT: You can’t testify to what he did when you weren’t present or 
what somebody told you that he did. You may testify as to what you know or what 
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you saw. All right. 

THE WITNESS: Well, Banks accused my friend of taking his groceries and 
I told my friend that if he had taken the groceries -- 

THE COURT: Wait a minute. Is he testifying to a conversation he had 
with some other person? Let me explain it to him. Now, take your time. Keep 
your voice up. You don’t have to worry about anything. Nobody is going to hurt 
you in this courtroom. You are not permitted, you understand, to tell what some- 
body else told you. You may testify to what the deceased told you, what conversa- 
tion you had with the man you allegedly killed, but you can’t testify to what your 
friend told you that the deceased did. Do you understand? All right, you may 
proceed. 

BY MR. NUSSBAUM: ; | 

Q. What happened? What did he say or do, Banks, if anything, at that _ 
time, as a result of this discussion? A. Well, he came in after I come home, 
and told me that my friend had stolen his groceries and there had to be some- 


thing done about it. There was an argument. 


.Q. Was that all that he said? A. That was the first time I had any diffi- 
culty with him. 

Q. That was what? A. That was the first time I had any words with him. 

Q. Did he many any threats against you at that time? A. No, sir, he didn’t 
make any threats, no harmful threats, no more than cursing. 

_.Q. Now, did there come a time when you had more difficulty with him? A. 
Yes, sir, once before, my wife was in the kitchen cooking and he was there at 
the same time. They began to argue about something in the kitchen. She came 
in the room and I asked her to wait until Banks was finished and then go back 

163 and she would finish, and Banks came to the door and threatened to kick 
her. I told him no, he wouldn’t kick her, he would have to kick me, and he had 
his knife with him and she stepped between us and informed me not to bother and 
she would stay out of the kitchen until he was finished. 

-Q. Will you talk a little louder. Now, was there any other time between 
that time and the fatal stabbing that you had more trouble with him? A. Yes, 
sir. One night about 2:00 o'clock he came in. I guess he was -- must have been 
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drinking. He was playing his violin up and down the hall in front of my door, 
about 2:00 o’clock. He came to the door and knocked real hard and I told my 
wife to get up and see what he wanted. She opened the door and he began to 
call her names, cursed me, had his knife in his hand, asked me out to fight. 
I didn’t have any reason to fight. I didn’t even go out. I lay down on the bed. She 
closed the door, and he stomped around outside for a while and finally left. 

Q. Where did he have his knife? A. He had his knife in his hand. 

Q. What kind of a knife was it? A. Tb was a boning knife about 11 or 12 
inches long. 

164 Q. And was there any other time that you had any aitficulty with him from 
that time on until this fatal stabbing? A. Yes, sir, on Wednesday before the Sat- 
urday this happened, I come in from downtown, I came home, rather, and goes 
to the bathroom and he was standing in the friend’s door next to the room to 
mine, so I asked my friend if he had a cold beer and to come out in the street, 
and he said, ‘“Yes, come on in and get it.” : 

Q. Excuse me. Don’t tell us what somebody else said. A. I goes in | 
and Banks was standing in the doorway, and they was arguing, but I didn’t pay 
any attention, I didn’t have anything to do with it. I tells Simpson, I asked him 
what was he arguing about, and Simpson, he didn’t say anything, so ! started out 
and he started cursing me and saying I didn’t have anything to do with it, and I told 
him ni, (Sic)I didn’t, he was right, and he drew his knife on me and he was going 
to kill me anyway, because he was mad at me, and 1 asked him what was he mad 
about, I hadn’t done anything, and he would never say what he was mad about. 

.Q. Where was that now? A. When that was? That was Thursday, before 
the Saturday this happened. | 

165 Q. Thursday or Wednesday? You had wala Wednesday beitive, I believe. 

A. It was either Wednesday or Thursday. I am not sure. : 

Q. Was it in Simpson’s room? A. Yes. 

Q. That is the gentleman that as you got on the stand he just got off? A. 
Yes, sir. | 

Q. And was Banks in Simpson’s room? A. He wasn’t directly in the room. 


He was standing there facing the door. 





72 


Q. And who else was in Simpson’s room, if anybody, with Simpson? A. 
It was.a lady in there. I don’t know her name. 

Q. Well, did you hear any words with Simpson and Banks, between Simp- 
Son and Banks? A. No, sir. 

Q. And what happened after that, if anything? A. That day or later? 

Q. That day or later. A. Well, on Saturday, about 12:00 o’clock, Simpson 
came to my house and asked me to help him move to his new location, he was 
moving out. I did. I helped him finish moving.. He left some of his stuff in my 

166 = room and came back again later. So we was there for a while and Simpson 
left, and another friend of mine, Singletary, he and I were there also, and Banks 
came in, and began to curse. He cursed me and I asked what it was about and 
he didn’t give me no explanation, and I closed the door. 

.So, later on, I told Singletary, we will go out, because I didn’t want any 
trouble, I didn’t want to get hurt. So Singletary and I left out. When he was get- 
ting ready to go I started for the bathroom, and a bottle passed by my head. I 


ducked down and turned around and one hit me on the shoulder, and I seen it was 


Banks. 

He runs back from the room, and he runs back and goes in the room, and I 
tell Singletary, ‘‘Let’s leave,’ and we go On out and I goes out front and I goes 
over to No. 3 apartment and Singletary goes out in the street some place. I 
stays there for about an hour and a half, I guess, and Singletary comes back and 
we goes out in the street together. 

Q. Then what happened after that? A. We stayed out until about 9:00, 
9:15, | something, I am not sure, because I had the only door keys, and I had to 
get back by the time Singletary did, so I could get back to the apartment, and on 
_ the way back, Singletary came back with me, and we come on along together, and 

167 he wanted to go directly to the bathroom. He was going back over to apart- 
ment No. 3, and I opened the front door for him so he could get in the apartment, and 
I went over to Apartment No. 3, I stayed over about 15 minutes and came back out, 
and saw two men standing in the hallway, in Banks’ room door, I knew one of them 
well, but the other one I didn’t. know so well because I just seen him and knew him 
by what they call as Grey. 
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Q. You didn’t know his first or last name? A. No. | 

Q. What was the name of the other fellow? A. Tony. I know him pretty 
well. I didn’t think there was anything wrong and I spoke to Tony. Banks stepped 
from the door and drew a knife on me. 

Q. When you say ‘‘drew a knife’’, exactly what did he do with the knife ? 
A. He stuck the knife out towards my side as he stepped from ithe doorway. 

Q. How far from the side? A. It was practically against my side. And he 
cursed me and says, ‘‘You got away today. You won’t get away this time. I got 
my gang with me.’’ 

168 I said, ‘‘ What have I done to you? I haven’t done anything to you,” and he 
said, ‘You hit me in the head with a bottle and I never left from getting into any 
trouble ,’’ and he said, ‘‘You know what you done to me,’’ so Tony, he spoke up, 
and says, ‘Is this the man you was talking about ?”” And Banks says, ‘Yes, this 


is him.’ 
And Tony says, ‘I don’t want no part of him. I know this/man, He don’t 


bother anybody. He is a good man.’’ So Banks said, ‘That ain’t nothing,** or 


something, and he said, ‘“Get your hands out of your pockets.’ 

And I had $18 and keys and some $4 in my shirt pockets and 25 cents. I 
pulled my hand out of the pocket with one key and I stick my hand in and I pull it 
out, and he say where is my knife, and I told him, ‘You know I don’t carry a knife,’’ 
and he said, ‘‘You got one, yes,’’ but I don’t carry no knife. And by this time 
Gray, he was in the back of me, he snatched my money out of my hand and hit 
me. I fell to the floor, and they lit in on me there. I hardly knew what was hap- 
pening, and then Banks stab at me several times. Gray, he kicked me. 

And during the scuffle I was trying to get out of there and get to my room, 
because I tried to get out. Singletary, he was in the room. I figured he was. I 

169 stumbled against the door. It wasn’t locked. It flew open, I fell on into the 
room and he started in the room behind me with his knife. : 

Q. Who started in the room? A. Banks started in the room behind me 
with the knife, and I got to my drawer where I keep the kitchenware and I grabbed 
a knife and turned around to face him, and he practically stopped and he seen 
Singletary sitting there. He was asleep, head down. 
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THE COURT: Speak a little louder. 

_ THE WITNESS: He had his head down as though he might be asleep or 
drunk, maybe, and when he sees him he stops. I turned around then. He runs. back 
out the door. I shakes Singletary up and tells him he better get out because I am 
going to get the police. ‘“This man beat me out in the hallway and taking my 
money. You better get out of here if you are drunk because I am going to bring 
the law back,’’ and he woke up like he was about to get up, and I run out.in the 
hallways and there was nobody out there. But I goes up the front and goes out 
towards 10th Street, and half-way up before I could get a call box. » 

I didn’t see anybody and I come back in front of the building and I still 
had my knife in my hand, and I had blood where I got cut on the hand in the scuffle, 
and I realized I had been drinking, kind of upset, I didn’t know whether to go to 

170 the Precinct and try to get a warrant taken out. I didn’t have no names to get 
taken out, and I stopped and watched the front of the building. I think he was still 
in the building, and while I was standing there, I mean, I wasn’t going back to put 
the knife down, I wasn’t going to carry it with me. I was going to hide it some 
place. And Banks come up from behind me, as though he might have come from 
across the street where there was some cars parked, and he run up and he said, 
“Oh, here he is,’’ and I was under the impression they was still after me and I 
Swung around. He was close enough I hit him with the knife. 

I didn’t have time to draw it back and hit him with it. I hit him and run back 
off from him and he made for me. I hit himtwo or three more times and I got 
straightened out and run and dropped the knife and run between two cars and down 
the alleyway leading towards M Street. 

I stopped down there for about two or three minutes. There wasn’t nobody 
behind me. For two or three minutes, I reckon, standing there. I see some people 
going by down the street, but I seen shadows. I didn’t see who, exactly who it was, 
and I turned around and walks back up to the street. 

I stands there for a few minutes and Banks was coming. I heard somebody 
over there, people going over toward the church, somebody -- I understand the 
man walked along and fell dead. I mean, I was wondering if it was him. 

171 I goes back and looks for myself, and it was him. I mean, I got upset. I 
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seen him laying there and he looked dead to me. I remember I must have killed 
the man. I didn’t want to do that. I didn’t know what to do. I don’t know where I 
went then or nothing. I mean, I don’t know what happened, but = 

BY MR. NUSSBAUM: | 

_Q. Well now, as you told the juty, you told the fare what he said and you 
said, and you turned around, will you tell the jury the way he looked to you? Show 
the jury the position he was in. A. I was standing in this position, toward Ninth 
Street, with my arm laying on the bannister and I was looking down toward Ninth 
Street and kind of watching the doorway, and he came up from behind me, and he 
say, ‘Oh, yes, here he is,’’ and I turned around and I struck him and run back 
against the car and he lunged for me again and I went at him again and run down 
the alley and stayed down there for a while and went back up there, and I see 
the people down there, not running but walking fast towards where he went. I 
come back and stood across the street over there. | 

* * *&©§ & & © F * 

BY MR. NUSSBAUM: 

Q. Will you tell the jury what thoughts you had when you | saw him in this 
manner that you just portrayed to the jury? A. Well, I couldn’t hardly think of 
anything right then. I didn’t have no mind of thinking of nothing. 

Q. Did you think that he had this knife ? : 

MR. OMALLEY: Objection. ! 

THE COURT: You can’t lead the witness. He may testify what he thought 
or what he said, and so forth. 

BY MR. NUSSBAUM: 

Q. Tell us what feelings you experienced at that time in regard to your 
own self, your own safe-being. A. He had tried to kill me and he had the knife 
drawn and he evidently seen my knife when I taken it from the drawer, because 
he turned and run out the door and I felt like he was still after me. I mean, the 
four of them was still trying to get to me. ! 

Q. Were you afraid of Banks at that time ? 

MR. OMALLEY: Objection. 

THE COURT: I will let him answer that. 
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MR. NUSSBAUM: It is a harmless question. 

THE COURT: All right, you can answer. 

THE WITNESS: Yes, sir, after this point I was afraid of all of them. 
BY MR. NUSSBAUM: 

Q. Did you go out there with the knife to kill Banks? A. No, sir, I did 


Q. Did you go out there to kill anybody? A. No, sir. 

Q. Why did you go out on the street with the knife and wait on the street, 
on the sidewalk? A. Well, the fact is I didn’t want to be caught without a knife 
again if the men gets on me again. It is something to fight with. . 

Q. Well, now, as I understand it, you were walking on the sidewalk, is 
that right, by one of those pillars leading up tothe steps? A. Yes, sir. 

Q. Now, as you walked out of the 933 N Street, would that be the column 
on the left or the column on the right? A. Column on the left. © | 

Q. Which would be nearest to Ninth Street, isn’t that right? A. Yes, sir. 

Q.. Why did you take a knife with you, will you explain that again? A. Well, 
there is only one way out of that building and that was up inthe end of it and I had 
to go by them and I figured if they jumped me again, I figured I would have some- 
thing to protect myself with. 

174 @. How long had you waited out there on the front before this happened? A. 
No more than one to three minutes at the most. 

Q. Did you get any wounds from this prior occasion? A. Yes, sir, I got 
one cut on my hand. 

Q. Where was that? Show us, will you? A. Right there (indicating.) 

Q. Who did that? A. Banks. 

Q. Was that the only thing that he did as far as cutting you? A. Well, I 
got kicked and hit several times. I couldn’t Say whether it was Banks, Tony or 
Gray. 

Q. Would you - -- did you point that out to anybody at the scene or after you 
were arrested? Did you tell anybody that you were cut? A. I remember, I guess 
it was No. 2 Precinct, Homicide, I guess that’s where they carry you upstairs, and 
he asked me -- frankly, I could hardly tell them my own name. I remember him 
getting a picture and asking was that me. 
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I told him yes, and he said, ‘‘Your name is Carl Misenheimer,”? and I said, 
“Yes, that’s it.” I thought of it then after he told me, and I told him about it, 
and he asked me if I was hurt and I showed him the place where I was cut on my 
finger and that is all he said to me. : 

175 Q. Now, this fellow, Avon Singletary, are you able to say whether you could 
supply his address? A. No, sir, I was not able to supply his address because I 
didn’t know it. 

Q. Did you ever know where he lived for sure? A. No, § sir, not exactly. 
Once he lived at 921 G Place, because I lived there myself. — 

Q. But you do not know where he lived at this time? A. No, sir. 

_ Q. How about the others, the Tony and the Gray that yon joke about? A. 
No, sir, I don’t know. 

Q. Now, what kind of work were you doing when this nanpenea A. Roofing 
and construction work. 

Q. With whom were you working? A. Martin -- Perrin! and Martin, in 


Arlington, Virginia. 


Q. How long had you been at that work when this happened ? A. About 


seven or eight years. 
Q. Well now, at the time that this happened, would you tell the jury how 
176 much, if anything, you had to drink when this thing happened ? A. I had 
about -- three of us drank out of a half-pint of Granddad Whiskey. Split that, 
and about three beers. 

Q. Now, you heard the other gentleman testify, Mr. Gillard, you heard his 
testimony that this thing happened up on the porch. A. Yes, sir. 

Q. Now, did any or all of this happen on the porch? A. Didn’t any of it 
happen on the porch. ! 

Q. And will you tell the other way to get out of that apartment house ? Is this 
the only way, to come out of the front door, if you know? A. There is another 
way. The first room to the apartment is built for a kitchen and it has a side exit. 
You can go out the side and come around the building to the front. 

Q. Do you know whether or not Banks had a knife in his hand at the time ? 
A. This happened so quick I couldn’t say whether he had the knife at the time or 
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he had his arm drew back as though he was going to strike me with something. 
Evidently, if it was his fist, he wouldn’t have drew it back in this position. 

177 Q. Now, did you see anybody else out on the walk other than the two of 
you? A. No, sir, at the time I was there I didn’t see none that I could recog- 
nize. ax 

.Q. Now, you served in the -- did you serve in the service at all? A. Yes, 


sir. 

Q. And in what branch did you serve? A. Air Force, Ordnance. 

.Q. Pardon? A. Air Force, Ordnance. 

- Q. And did there come a time when you had an injury, mishap to yourself? 
A. Yes, I did. . . a = x1, 

.Q. Do you recall when that was? Approximately? A. Not the exact date, 
but -- : ) a 

Q. Do you remember the month or year approximately ? A. No, sir, 1 
couldnt remember. . 

Q. What happened at that time ? Will you tell us what happened? A. Well, 
I have to explain this. You are taking care of bombs and you got a certain area 
you got to secure. If at any time a raid is supposed to come or anything, and we 
got word there was a raid coming, we was rushing to secure our areas, and we 
was supposed to take care of it, something happened to the truck. I don’t know 

178 what happened to it. I don’t remember anything. The last I remember, I 
was going through the air. I landed on my head, I guess, and a day or so later I 
wake up in the hospital. 

Q. Where was this that it happened at? A. Guam. 

Q. What are those scars from? A. It is from the accident. 

Q. From the same accident? A. Yes, sir. 

Q. Now, do you recall how long you stayed in the hospital from this acci- | 
dent? A. Well, I actually did never go back to duty, actual duty. I was hospital-: 
ized then until I was discharged. 

Q. Whatsymptoms or results or reactions, if any, did you have as a result 
of this accident? A. Since then I have had black-outs. I mean, bad headaches, 
feel irritable lots of times. That’s about all. 
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Q. And did these same things happen before you went into the service, 
that you just related? A. No, sir. : 

Q. Now, what happened after the hospitalization in the service, what 
happened to you? A. I guess they figured I was well enough to be discharged 

and they discharged me and gave me 50 percent disability and discharged 


ee ee SR ! 


Q. You started then, getting 50 percent disability benefits ? A. Yes, sir. 

Q. What did the V.A. pay you for, if you know? What was the nature of 
the disability ? A. I don’t know. 

Q. Did they call you in for examination? A. Yes, ‘i they call me in 
about once every two years. ! 

Q. What kind of examinations did they give you, if you —e ? A. Mental 
examination. I mean, that’s about all they give. | 

Q. And when you say mental, why do you say it is mental ? A. Because -- 
I don't. know -- physical examination wouldn’t be the kind they give me. 

Q. Now, how long did you get these checks from the VAs, if you recall? 

A. Up until October ’56. ! 

Q. Up until October ’56. Then what happened? A. He said for me to re- 
port for a check-up and examination and so forth. I was out of town during the 
time that I got the letters, and when I came back I went out to see what they 

181 wanted and they had stopped the checks because I didn’t report on time. 

Q. Now, Mr. Misenheimer, where are you reporting from ? A. Salis- 
bury, North Carolina. ! 

Q. You have been in the District of Columbia how long, & sir ? A. About 
nine or ten years. 

Q. And have you been employed since you have been here in the District 
of Columbia? A. Yes, sir. : 

Q. Now, you were presently living with whom, before this Pili oceeseae A. 
With whom? Q. Yes, you were living with whom at 933 N Street ? A. Mrs. Kennedy. 

Q. And had you been married before? A. No, sir. ! 

Q. Started to live with her, and you have been living with her approximately 





how long? A. Three years. 

Q. And Mrs. Kennedy, as far as you know, was not married when you 
started living with her, nor has she since married anyone else, is that right? 
A. That is right. 

182 Q. Now, did you -- or have you taken her to be your wife during all this 
period? A. Yes, sir. 

THE COURT: All right. Now, what is the purpose of this ? Suppose he 
was living with the woman. She wasn’t married and he wasn’t married. Whether 
he took the party to be his wife, is that material in the case? 

MR. NUSSBAUM: I want the Court and jury to know this is a valid, legal 
common law marriage. 

THE COURT: Suppose it is or isn’t. What difference does that make in 
this case ? 

MR. NUSSBAUM: I think it is part of his background. 

THE COURT: Do you object to it? 

MR. OMALLEY: We will submit that they are. 

THE COURT: It is already in. 

MR. NUSSBAUM: All right. If there is a submission. 

THE COURT: Anyway, let’s proceed. The jury has heard the testimony. 

MR. NUSSBAUM: I want you to tell us, if you can, Mr. Misenheimer, 
that at the time Banks said what he said and made this gesture, tell us, if you 
can, what your mental condition -- 

THE COURT: Mr. Nussbaum, he has answered that question. I think he 

183 had been over that at least once. I am not going to permit him to repeat 
it. That is a matter for the jury to determine. Whenever the Court comments 
on the evidence, ladies and gentlemen of the jury, if the Court indicates what 
the Court’s recollection is about some testimony, if that differs from your reco- 
ection, it is your recollection that governs. The Court is not going to permit 
him to repeat because I think he has covered that. Let’s proceed to the next 
question. ; 

BY MR. NUSSBAUM: 

Q. Now, Mr. Misenheimer, had you ever assaulted the decedent, hit him 
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or done anything to him at all? A. No, sir, never. 

Q. When he was sober, did you associate and speak to him. A. Yes, sir, 
I did. I talked with him. | 

Q. And were you on good terms when he was sober? A. oa sir, we 
was on good terms. | 

Q. Can you say whether or not it was only when he was drinking that you 
had these arguments or difficulties or was it both sober and drunk on his part ? 
A. Well, sober, he was a very nice guy. I mean, we talked a lot. I mean, we 





was friends. I mean, as far as neighbors. 
184 Q. Now, do you remember your serial number when you were in the Army ? 
A. Yes, sir, I can. i 
Q. What is it? What was it? A. 3385276. ! 
Q. Would you repeat that again? A. 3385276. | 
Q. Will you tell us what organization you served with while you were in 
the service? A. Organization? I don’t understand. | 
@. What company? What units? 
THE COURT: What is the purpose of this? 
MR. NUSSBAUM: I want to offer these. 
THE COURT: All right. We will come to that pretty soon. You have 
certain records, is that correct ? 
MR. NUSSBAUM: Yes, sir. 
THE COURT: Well, now, you have got his serial number. I suppose that 
sei to the records you have ? 
R. NUSSBAUM: Yes, sir, Your Honor. 
MR. O*MALLEY: The government doesn’ question but that these are the 
records. 
THE COURT: In other words, you wil! stipulate that the records that Mr. 
Nussbaum has are the records that pertain to this defendant ? | ! 
185 | MR.OMALLEY: Yes, Your Honor. | 
THE COURT: All right. : 
MR. NUSSBAUM: Does that include the V.A. record? 
THE COURT: Wait a minute. 
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MR. NUSSBAUM: I have V.A. records. 

THE COURT: Suppose you show them to the counsel. 

MR. O"MALLEY: I so stipulate that these are his records. 

THE COURT: Ali right. 

BY MR. NUSSBAUM: Now, Mr. Misenheimer, who, if anybody, on this 
fatal Saturday, knows now that you were having difficulties with the decedent 
Banks? A. Miss SEnueRy and Simpson, and some people that live in Apart- 
ment No. 3. 

Q. Who were those people? A. I don’t know their last names, a man and 

| woman, Emma and Ike, that’s all I know. 

Q. How did Miss Emma come into this case? 

MR. OMALLEY: I object to this. | 

THE COURT: He is trying to find out who, if anyone, I assume, knows 
anything about this difficulty that he had with the deceased. Is that your purp- 

ose? | 
186 MR. NUSSBAUM: Yes, Your Honor. 


THE COURT: .You are laying a foundation for their being calied, I sup- 


pose. 

MR. NUSSBAUM: Well, that’s one thing, and explain the absence, Your 
Honor. 

THE COURT: Lethim-go. Funderstandthe»purpose. 

BY MR. NUSSBAUM: 

Q. Now, I am talking, Mr. Misenheimer, about this fatal susan: the | 
thing-that happened on this Saturday. I want you to tell us the names of the 
people who saw you that Saturday and knew ofdifficulties that you were having 
with Banks. | | 

THE COURT: That is to his own knowledge. 

BY MR. NUSSBAUM: 

Q. That’s right. Onithat Saturday. I am speaking of the Saturday. A. 
-Well, the people I mentioned is all that knows that I was having any difficulty 
with him at all, because no one else didn’t know. 

Q. I am talking about that Saturday now. Do you understand me? Iam ~ 
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| 
not talking about before the Saturday. Let me ask you this, did you -- did you 
tell anybody on that Saturday that you were having difficulty or trouble with 
Banks? A. Yes, sir, I told Miss Emma and Mr. Ike about it when he hit me 
in the head with the bottle. I was over in their apartment. : 
187 Q. You were over there after you were hit with the bottle ? A. Yes. 
Q. Now, do you know her full name? A. No, sir, I don’t. 
Q. Now, do you know where she presently lives? A. No, sir,I don’t. _ 
Q. Has it been brought to your attention that she does not now live there, 
Miss Emma? A. Well, you toid me since I have been in jail that she had 
moved. : 
Q. Now, what is the latest time that you were at Emma’s before this thing 
happened? A. The latest time ? ; 
Q. Yes, approximately what time was the last visit that you paid to Emma? 
A. It was about 9:15 that night. 
Q. 9:15 that night? A. Yes, sir, Saturday night. 7 
Q. Did she live on the same floor that you lived on? A. Yes, sir. 
Q. And, by the way, you lived on which floor? A. The first floor. 
188. Q. And in front of the house or the back of the house? A. The back 
of the house. ! 
Q. Miss Emma, did Miss Emma witness any of this? A. No, she didn’t 
see anything that happened. I told her because I went in her place. 
THE COURT: Excuse me, counsel, aren’t you getting into onre nae 
declarations, what he told somebody else ? 
MR. NUSSBAUM: I don’t think so, Your Honor. 
THE COURT: I think probably you are. I think I would probably be care- 
ful about that. 
MR. NUSSBAUM: I won’t belabor it, Your Honor. 
BY MR. NUSSBAUM: : 
Q. You were in there about nine what, now? A. I think it was about 9:15, 





I guess I went in there. 
Q. Did you have a knife with you when you went in there 2 A. No, sir. 
Q. And did you carry a knife on your person all that day, that Saturday ? 


A. No, sir. 





84 


Q. Do you recall at the scene when the police took custody of you, do you 
recall what you said to them? A. No, sir. 

189 Q. Do you remember any of the questions that were asked of you? A. The 
only thing I can remember is I was sitting in the back of the police car when 
Mrs. Kennedy came up. I was trying to tell her what had happened, and I didn’t 
know he was a sergeant of detectives, he was asking me some questions. I was 
trying to talk with her and I don’t know what happened then. I was all upset. I 
don’t know even what happened. 

Q. Let me ask you this, how did you get back to the scene? A. I walked 
back from down the alley. 

Q. Is that alley, is it on the same side of the street that you live? A. It 
is on the opposite side of the street. . 

Q. How far away from where you live? A. It is not directly in front of the 
building. It is more to the left of the building, I would say, across the street. 

Q. Now, Mr. Misenheimer, since this thing has happened you have been 
over to D. C. General Hospital, is that correct? ki: Yes, sir. 


. And do you know why you went over there ? 

MR. O™MALLEY: Objection. 

THE COURT: All right. I will hear you at the bench. 
{At the bench:) 


THE COURT: Now, what is the purpose ? 

MR. NUSSBAUM: I just want to develop the fact that he was over for another 
mental examination. I want him to say how long he was examined. I think it is 
important. 

THE COURT: By whom? 

MR. NUSSBAUM: By the doctor over there. 

THE COURT: Which doctors? 

MR. NUSSBAUM: I think it was Ryan. 

THE COURT: Are you going to call the doctor? __ 

MR. NUSSBAUM: I am going to call Dr. Cavenaugh, and I assume the prose- 
cution will call Dr. Ryan. This is all part and parcel leading up to the psychi- 
atrist. When my psychiatrist -- 
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THE COURT: Wait a minute, now. Your psychiatrist wil undoubtedly 
testify that he examined this man, right ? : 

MR. NUSSBAUM: Yes. ! 

THE COURT: I don’t know what your doctor will testify to if you will call 
him in rebuttal. He will testify regarding his findings regarding this man. He 
doesn’t have to say why he was over there. The doctors will aay that. They will 
_ testify to what the reason for his being there was. 

191 MR. NUSSBAUM: This is a way of testing his mental condition in itself. 

THE COURT: What do you want to ask him? Whether he was over there 
to be examined ? 

MR. NUSSBAUM: The next question is going to be, ape now, bow many 
examinations did you have,’’ and I would get from him that he had very little 
psychiatric examination as such. Now this may be a matter of - 

THE COURT: When did your doctor see him ? 3 

R. NUSSBAUM: My doctor saw him last Sunday a week 260. 

THE COURT: Over at the D. C. Jail? 

MR. NUSSBAUM: Yes, sir. 

THE COURT: I think that you can develop all that from the doctors’ record. 

MR. OMALLEY: Dr. Ryan will have them. 2 

THE COURT: The records are the best. evidence to’ —e ! 

MR. NUSSBAUM: Wait a minute. _ : 

THE COURT: Listen, Mr. Nussbaum, wait a minute. You have been prac- 
ticing law a long time, and you have got a habit like I used to have, of the Judge 

_ Saying something and you have got to butt right in and cut me oft. 
192 MR. NUSSBAUM: I am sorry. 

THE COURT: Don’t do it next time I am speaking. Don’t oe me. 

want to get this on the record. Then I will let you talk, when I finish. 


Now, if you want to say something -- 
R. NUSSBAUM: Well, t think this is part and parcel of the case, and of 


course, Your Honor, I am beginning to feel I don’t know what I should say. I want 
to defend this man. 

THE COURT: You are defending him. Now, listen. Now don’t spaue when I 
talk to you, do you understand that ? : 
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MR. NUSSBAUM: I understand. 

THE COURT: Now, I conduct my court my way, not the way you would like 
to have it conducted, and the only way you can get a clear record in this case or 
any other case is for one person to talk at a time, and in my courtroom I am 
putting you on notice that unless you want to suffer the consequences, I will tell 
you when you are getting out of line, and I will give you a chance to correct it. 

I am not going to permit you or government’s counsel or anybody else to 
interrupt me when I am making a statement. Now I will listen to you. You make 
that statement any way you want to make it. You tell me what your purpose of 
the question is. 

MR. NUSSBAUM: Your Honor, I am, of course, Sorry. 

THE COURT: I will accept your apology. 

‘MR. NUSSBAUM: I hope you will understand the tension and appreciate it. 

THE COURT: I understand that entirely. 

MR. NUSSBAUM: I have been before you before and I don’t think I have 


ever -- 


THE COURT: I don’t want anyargument. I made a ruling. I treat you like 


I treat anybody else. It doesn’t make any difference who the lawyer is. I want 
you to act the way I run my courtroom, and then we will get along all right. 

All right, make your proffer. 

MR. NUSSBAUM: I just want to develop the fact that, to lay a foundation, 
the fact, what he will say to what psychiatric tests he was given. 

THE COURT: Would he know what he was given? Wouldn’t the record 
show that? I will let him testify. 

MR. NUSSBAUM: I am not so sure, the record may show that, but I am not 
so sure. 

THE COURT: All right, I am going to let him testify when he went over 
there. 

All right. Let us proceed. 

(In Open Court:) 

BY MR. NUSSBAUM: 

Q. Mr. Misenheimer, you were over at D.C. General Hospital, and will 
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you tell us, if you know, what you were over there for? A. I don’t know exactly 
what for, but I understand it was for mental observation. : 

Q. That, of course, was because this indictment was returned against you, 
since you were arrested, while this case was pending you were over at the D. C. 
General Hospital? A. Yes, sir. : : 

Q. Do you recall how many, if any, consultations or talks’ you had with 
doctors over there while you were there? A. WhenI first went in I had about 
three different doctors. | 

Q. Three different what? A. Consultations or talks. | 

Q. These consultations; were there different doctors ? Do you recall 
the names of any of the doctors? A. Dr. Ryan is the only one that I remember. 

Q. Do you recall how long you were with Dr. Ryan? A. I was with him 
twice, during the whole time, for consultation. About 15 or 20 minutes the 
first time and about half an hour the next. | 

Q. And do you recall what else occurred over there, whether there were 
three consultations? A. Well, I had an interview with a psychiatrist, a check- 


195 up -- I don’t know what you call it. | 
Q. What was that? A. An interview with a psychiatrist. I don’t know. 


You know -- | 

Q. Do you feel, Mr. Misenheimer, now that you need further mental treat- 
ment ? | 

MR. OMALLEY: Objection. | 

THE COURT: I think that is a medical question. I will sustain the objec- 
tion. I will tell you what we will do. We will take a 10-minute perees: and if 
you have any more questions I will let you ask them. 

(Short recess.) 

BY MR. NUSSBAUM: 

Q. Mr. Misenheimer, do you recall whether or not you followed the de- 
ceased after this happened on the sidewalk? A. No, sir, I did not follow him. 

Q. Do you recall whether or not you were walking toward Ninth Street after 
this happened? A. No, sir, I do not remember. ! 

Q. No, sir? A. No, sir, I do not remember. 
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196 Q. Do you remember whether you were stopped by Mr. Clanton, who 

testified in this case, near Ninth Street? A. No, sir. 

Q. Do you remember Mr. Clanton at all? A. No, sir, I do not. 

.Q. Did you see Mr. Gillard anywhere near the scene or at the scene? A. 
No, sir, I did not. 

Q. Did you see Mr. Cephas, who testified here, at the scene? A. No, sir. 

THE COURT: What was that name, Mr. Nussbaum ? 

MR. NUSSBAUM: Mr. Cephas. 

THE COURT: How do you spell it? 

MR. NUSSBAUM:. C-e-p-h-a-s. 

THE COURT: Thank you. 

BY MR. NUSSBAUM: 

Q. Do you recall seeing Officer Schwab, who testified here yesterday? A. 
No, sir, I'mean, if he is the same officer -- if he is the sergeant detective, do 


you mean? | . 
Q. Sir? A. I don’t remember him, only in the back of the car, I remember 


an officer then. 
Q. Do you recall whether or not a fireman went and got you and brought you 
_ back to the police, do you recall that? A. I remember a fireman or policeman. 

197 But I don’t know which he was, a fireman or policeman. He said he would 

have to hold me until the police would come. I told him I wasn’t going any place. 

Q. Who, if you know, got the knife from where you said it was thrown? A. 
I don’t know who got it. When I seen the knife I was in the car and he asked me if 
that was my knife and I told him yes. 

Q. Were you, just before this happened, ever standing on this porch or 
stoop in front of 933 N Street, if you recall? A. I don’t understand you. 

Q. If you recall, were you ever standing on the porch or stoop of 933 N 
Street? A. No, sir, not during that time, no, sir, I was not. 

ae % * * x * * * 

198 MR. OMALLEY: Your Honor, I have a record, allegedly of this defendant. 
I discussed it with Mr. Nussbaum at the recess. I told him what I intended to do. 
-He had some objection. He suggested I approach the bench first. There are only 
two things that I was going to bring out in the way of conviction of this man, one 
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was that Salisbury, North Carolina, on August 18, 1940, indicates that he spent 
five months, and there is an L. and R. notation. I assume that'is larceny and 
robbery. I was going to ask the question, is he the same person who was con- 
victed for petty larceny. | 
THE COURT: You are going to ask him if he is the same Carl Misenheimer 
who on August 18, I guess it would be ’40, was convicted of larceny and robbery ? 
MR. OMALLEY: I was going to say petty larceny. ! 
THE COURT: Petty larceny ? 
MR. OMALLEY: And then the next notation where the ink mark is. Your 


| 


| 


Honor. 

THE COURT: Is he the same man who on February 7, 1942, was convicted 
of larceny, and if ‘‘L. and R.’? means -- : 

MR. OMALLEY: I think ‘‘L, and R.’”’ means larceny and robbery. I was 
going to ask the less violent form. | 

THE COURT: I guess the Justice would know what the symbols mean. He 


was given three months. 
199 MR. OMALLEY: Five months in the first instance and three months in the 

second. | 

THE COURT: Are those the only two you want to ask him ? 

MR. OMALLEY: Yes. | 

THE COURT: These are all on the drunk? 

MR. OMALLEY: Petty larceny. 

THE COURT: Any objection? 

MR. NUSSBAUM: Yes, Your Honor. First of all, the recon does not show 
a conviction. Before you can even ask that question -- he could have been waiting 
trial for five months. He could have been incarcerated, awaiting the Grand Jury 
for five months. You know our records generally show a conviction, dismissal, 
a nolle pros or disposition, and I contend that is not a disposition in itself. It 
could be very prejudicial because the prosecutor doesn’t know if the man was 
convicted,you see. : 

THE COURT: What would this indicate, ‘‘L. and R, three months, discharged 
for 1442"? 
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MR. NUSSBAUM: That is not the point, Your Honor. I don’t know, it 
200 doesn’t say that he was ever convicted or by what court. My impression 
of the law is you have to have evidence that he was convicted and then you ask 
him and if he denies it you bring it in and ask him. 
THE COURT: I will let him ask him if he was convicted for petty larceny. 
MR. OMALLEY: I would like to state for the record, Your Honor, that 
my experience, which isn’t vast, but is considerable in this particular field, is 


that it is never mentioned unless there is a conviction and the conviction, as 


such, is never mentioned. The only way it is indicated is by the time spent. 

THE COURT: Now, do you want to say something ? 

MR. NUSSBAUM: I was going to say, Your Honor, that it is conceivable 
this-man could have been awaiting trial and that thing could have been dismissed. 

THE COURT: He knows whether he was convicted or not and if he said he 
was not convicted, I will let the government put in other evidence to prove it. 

MR. OMALLEY: Or else abandon it. 

MR. NUSSBAUM: But this looks like a fishing expedition in a very delicate 
matter, when the prosecutor himself has no basis on which he can ask the ques- 
tion because, supposing he was in there waiting trial and it was finally dismissed. 

201 THE COURT: You are just assuming something that is in the record. I 
have seen thousands of this kind of records,or hundreds, and here is one up above 
that has to do with a fine. Now the F.B.I. report necessarily doesn’t have to be 
exactly like the D.C. part of it. You ask him if he was convicted of the offense of 
petty larceny. . 

MR. OMALLEY: Yes. 

THE COURT: If he denies it I will let you cross-examine and ask him if 
he didn’t get that much time in jail, and if he denies it you can bring in other 
testimony to show that he is the man, if it is available. 

MR. NUSSBAUM: I object to that. May the record show ? 

THE COURT: All right. The record will show. 

MR. NUSSBAUM: And furthermore, if Your Honor please, I would like to 
make one more point. These are not crimes involving moral turpitude. 

THE COURT: Larceny is. 
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MR. NUSSBAUM: We don*t know that it is. I dont think it should lead to 
a fishing expedition. | 

THE COURT: I will tell you what. I will let you withhold your cross- 
examination until you call up the F.B.1., Bureau of Identification, and let them 
tell you what those symbols indicate. Let’s not guess about it, Find out, or 
bring somebody down here who knows. } 
202 MR. NUSSBAUM: If we can.get somebody down here, Your Honor. 

THE COURT: Find out what they mean. You may be getting into a little 
difficulty, because if those initials means larceny and robbery, I will probably 
let him ask that as he was. It would give you more of a break. to show as he was 
going to show only a lesser offense. If it shows robbery, he 2 be permitted 
to ask that. 

All right, suppose we proceed. 

(In open court:) 

CROSS-EXAMINATION 

BY MR. OMALLEY: 


Q. Now, Mr. Misenheimer, counsel asked you some questions about when 
you went over for mental observation at the D. C. General Hospital. Correct ? 
A. Yes, sir. ! 


Q. Now, you told him that you did go over for mental observation. Do you 
know who it was that caused you to go over for that mental observation ? A. No, 


sir, I don’t, 
203 Q. Do you know who requested it? A. I think Mr. Nussbaum. 
THE COURT: Will you speak a little louder ? 
BY MR. OMALLEY: | 
Q. You think Mr. Nussbaum, your attorney, requested that you have a 
mental observation and that is why you went over there? A. Yes, sir. 
.Q. Now, I believe you testified that there was a time when you were in the 
automobile talking to a woman after this whole transaction ? A. Yes, sir. 
Q. And a police officer, or a person who you since learned was Detective 
Sergeant Schwab, came and he was talking to you also, in the car? A. Yes, sir. 
Q. Is that correct ? A. Yes, sir. , 
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Q. AndIbelieve you testified that was the last thing you remember of that night. 
A. Well, I dont say it was the last thing I remember that night. I’d say I re- 
member being at headquarters at No. 2 Precinct. . 

Q. I thought I understood you to say that was the last you remembered, 
when you were in the car? A. They carried me on to jail after that. 

204. Q. Doyou remember that? A. I guess, when I -- I don’t say that --I 
don’t rightly remember it clearly, I mean. 

Q. You don’t rightly remember being carried to jail? A. Sure, I remember 
being carried to the jail, I mean. | 

Q. What do you rightly remember ? 

THE COURT: Let him finish. Give him a chance to answer. 

THE WITNESS: Well, during the time he was talking to me I was talking 

‘ to Miss Kennedy, and I -- and he asked me some questions and I don’t know 
whether -- what I actually said to him because I was trying to speak to her at the 
same time. 

Q. I am not asking, actually, about the conversation that you had with 
Detective Sergeant Schwab. I am merely asking you if you made a statement in 
answer to Mr. Nussbaum’s question that the last thing you remember of that 
night is talking to this woman and this officer when you were in the car after the 
killing. A. Well, that is the last I remember then, of that. 

Q. But of all the things that transpired or that happened before that time, 
you remember, do you not? A. Before? 

205 Q. Yes, sir. A. No, sir, I don’t actually remember. 

Q. You don’t actually remember what happened? A. No, sir. 

Q. You testified as to everything that led up to the killing and you testified 
as to what you did after the killing, and you testified as to your eventual arrest. 
Now, did you remember those things? A. I remember that I came back to the 
scene of the crime and seen Banks laying on the ground, and I don’t know what 
happened to me. I don’t remember anything after that. 

Q. After that you don’t remember anything? A. AndI come to myself, I 
was in the car. Then! don’t know what I was saying. 
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Q. Now, from the time you came back and saw Banks on the ground, you 
say you don’t remember anything after that? A. No, sir. ! 

Q. You do remember everything up until that time, do you not? A. Yes, 
six, 

Q. Yes. A. Up until the time I see him on the ground. | 

Q. Now, is it your testimony that the only reason you stabbed Banks three 
times was in self defense? A. Yes, sir. | 

Q. And you recall very vividly that was in self defense, do you not? A. Yes, 
sir. 

206 Q. And at that time self defense was the only thing. You = have any- 
thing pushing you and insisting that you do this stabbing, did you? A. I didn’t 
have any mind of stabbing him at all. 

Q. The only reason -- is it your testimony the only reason you stabbed him 
was to defend yourself against being badly injured? A. I don’t understand you. 

Q. Well, you said that you stabbed Banks to defend yourself, A. He just 
had me down in the hall and fighting, I mean, and he was stabbing at me. I don’t 
know whether he still was after me. That’s the way -- I couldn’t determine 
whether he had his knife. I mean, it was partly dark out there. I was outside. I 
don’t know what he had on his mind. : 

Q. We assume that you didn’t know whether or not Banks had anything on 
him, but the only reason you stabbed him, is it not, according to yeur testimony, 


is because you were afraid of what he might do to you? A. Yes, sir. 
207 Q. And going back to your time in the service,you complained of having 


black-outs. A.I did, sir, I do. 

Q. And as a result of this injury you sustained in the service, got hit in 
the head,the only way it showed itself to you was by way of these black-outs that 
you would occasionally have, is that correct? A. Yes, sir. | 

Q. And when you would have these black-outs, I would assume that you 
didn’t remember anything that happened during the black-outs ? A. No, sir, I 
don’t. ! 

Q. Is that right? A. That’s right. 

Q. So that the fact that you remember everything that occurred before Banks 


! 
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fell on the ground dead on this particular night, you did not have a black-out at 
that time, is that correct? A. No, I didn’t have no black-out until I came back. 
I don’t know if it was a black-out or what it was. I don’t remember. 

Q. Well, if you did have a black-out it was after you had come back and 
seen Banks lying on the ground, was it not? A. Yes, sir. 

208 Q. And everything before that time you very vividly remember, therefore 

you had no black-out. 

THE COURT: Excuse me. Do you know what he means by the word “‘viv- 
idly’?? Do you know that word? 

THE WITNESS: No, sir. 

THE COURT: Suppose you use another word. 

BY MR. OMALLEY: | 

Q. Now, before you came back and saw Banks lying on the ground, you 
remembered everything that happened, did you not? A. That’s right. 

Q. Then at the time that you stabbed Banks three times you did not have 
a black-out. A. No, I remember that, yes. 


Q. Now, you testified, I believe, in answer to Mr. Nussbaum’s questions, 
you testified as regards the knife. When you dropped the knife. Can you tell us 
again when you let go of that knife after the stabbing? A. Well, that is when he 
came at me, when I turned to run he came after me again, when I backed up 
against the car, and I dropped the knife and there was a better chance for me to 


run. 

Q. Well then, this all occurred, did it not, in front of 933 N Street? A. Yes, 
sir. 

Q. And that is the house depicted on the board here? A. Yes, sir. 

Q. Now, approximately where were you when you dropped the knife after 
the stabbing? A. It was about the side of the building leading out to the street. 

Q. On the righthand side or on the lefthand side? A. That would be the 
lefthand side. 

Q. I point to the lefthand side of the building, 933 N Street, and I ask you 
if that is approximately where he dropped the knife. A. That’s about the spot, 
I would say. 





95 


Q. Would this -- or this isn’t the street abbreviation -- accurately indi- 
cate where you dropped the knife? A. I wouldn’t say it was that far down, be- 
cause it was more or less in line with the building, the fense of the building. 

Q. More in line with the very border of the building. Now, does that 
depict where you dropped the knife? A. Yes. ! 

Q. And after dropping the knife, where did you go? A. Across the street 
behind the car and down the alley leading toward M. Street. , 

210 Q. Toward M. Street. That would be in this direction. A. ee sir. 

'Q. Over this way? A. Yes, sir. : 

Q. And how far down, is that the alley that is indicated on the board? A. 
Yes, sir, that’s it. : 

.Q. You went down that alley? A. Yes, sir. 

-Q. How far down the alley did you go? A. It was light and there was a 
cross-section in the alley and there is a light -- I went down to the light. 

Q. And then where is the next you recall having gone? A. I stood there 

- for a few minutes. I can’t say exactly how long, but I waited there and I seen 
some people going down towards the street, towards where Banks was lying. 
I comes back up and stands across the street and a crowd of people had gathered 
around him. | 

Q. Keep your voice up. A. There had been some people eatheved around 
him and I hear someone say -- I don’t know who it was because I couldn’t see 
him -- that the man who fell was dead over there across the street. I goes over 
to see who, whether it was Banks or who it was, and when I ciated over there it is 

211 him laying there. 

Q. Now, you heard Mr. Clanton testify that he had run up the street behind 
you and had asked you to drop the knife and you dropped the knife in answer to 
his command. Now, do you deny that happened? A. Yes, sir, I do. 

Q. Now, how long had you known Mr. Gillard, the first witness who testi- 
fied, before June 7, 1958? A. I never did know him by name. I seen him on the 
front as I go in and out of the building. 

Q. You had seen him many times before that around the neighborhood, hadn’t 


you? A. No, sir, I had not. 
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Q. That was the first you saw him, on this particular night? A. No, sir, 
I would see him asI go in and out of the building. He would be out front, sitting 
outside, that’s the only place I ever seen him. 

Q. But you had never had any difficulties or differences with Mr. Gillard, 
had you? A. No, sir, I never had. . 

212 Q. Now, I believe you aac testified on several occasions that there was 

just one way out of the house. Later you testified there were two ways out of 
the house. Now, is it your present testimony that there is one exit or two exits 
from that house? A. Well, the building, the apartment we were in, Banks lived 
in Room No. 2. I live in -- in No. 1. I live in No. 2, and that was beyond him. That _ 
is beyond the kitchen. The kitchen is the first room entering the apartment,. and 
then his room is next. My room is next. And he was between me and the kitchen 
exit, the front exit. 

Q. Well, which way did you eventually get out? A. The front exit. 

Q. On coming out the front door at this time, you had the knife in your hand, 
did you not? A. Yes, sir, I did. 


Q. And is it your testimony that when you went out of that door with the knife 
in your hand, you were looking for the police? A. Yes, sir, I was going out to 
get help or something. 

Q. And on coming out, did you go towards Ninth Street or Tenth Street? A. 
I went towards Tenth Street. 

Q. Now, approximately how long were you out on that’ street and away from 
Banks? A. It was not over four or five minutes. It couldn’t have been more than 


that. 

Q. Now, the last encounter, then, that you had with Banks before you went 
outside was the time that he allegedly robbed you in company with two other men? 
A. Three other men. 

Q. Three other men? A. Yes. 

Q. You told us that one of the men was Tony and one was Gray. Who was 
the other? A. I don’t know him. That was the first I had seen him, that day. 

-Q. But the conversation that you first had at that time that you four were 
together, was it Gray or Tony that said that you were a good guy then? A. It 


was Tony. 
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Q. And in spite of that, Tony was present, was he not, when you supposedly 
were robbed? A. Yes, sir, he was there. : 

Q. Now, what did Tony do at that time? A. At that time I didn’t see Tony 
do anything because I was on the floor scuffling. I had been — down and 
Tony didn’t attempt to help, -- or either way. | 

Q. Now, you returned in approximately four or five minutes, then, after 
you had gone up the street in search of the police. Now, when you returned, where 

214 did you goto? A. I stopped in front of the building. 

.Q. In front of 933 N Street, right? A. Yes, sir. | 

Q. And do you know who was on the porch or the stoop or the front there 
at the time that you stopped? A. I didn’t see anyone. ! 

Q. Did there come a time when you saw Banks? A. When I saw Banks ? 
(sic) A.. Yes, sir. | 

Q. When I saw Banks, he was behind me coming toward Tenth Street. 

Q. Where was the last you had seen him before that ? He) was inside 933 
N Street, was he not? A. Yes, sir, he was. 


Q. And you had gone out the front door on N Street and had gone up towards 
Tenth? A. That’s correct. | 
Q. And then you returned back to 933 N Street and at this time you say that 
Banks was behind you, also coming from Tenth Street. A. That’s the way he ap- 
proached me whenI turned. I don’t know which way he was coming, but that’s 
the way he was coming when I turned and faced him. 
215 Q. At this time you saw nowhere about Mr. Gillard. Q. A sir, I didn’t 


i 


see Mr. Gillard. 

Q. Now, when you stabbed Banks Strother, where were $0. standing? A. 
‘I was standing leaning against the pillar of the house at 933.. | : 

Q. That’s the pillar of the steps on the way up to the house ? A. Yes, sir. 

Q. Now, where was Strother standing at that time? A. He was more off, 
after I faced to my left, near the outside of the sidewalk. | 

Q. And at that time you admit you saw no knife or weapon in the hand of 
Banks Strother? A. I did not see no knife in his hand at that time. 

Q. Now, you stabbed him the first time, without every having seen a knife 


| 
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or weapon in his hang. Then, as I recall your testimony, you waited for a short 
period, did you not, before you stabbed him again? A. No, it wasn’t any waiting 
before -- when he walks up and he said, ‘‘Here he is,” or something, I don’t re- 
member exactly what he said, but I recognized the voice, and when I turned all 

of a sudden, I mean, I don’t know whether it was all of them still together or what 
was happening, and he was close enough that I struck him when I turned. 

216 Q. You struck him three times. .A. No, I struck him and run back to turn 
and run -- and run against this car over on the street. He was coming at me 
again and I struck him -- at him again, and dropped my knife and run. 

Q. Now there has been much testimony about a cut that you received on 
the finger, but you received that cut from the previous transaction between you 
and Banks, is that right? A. That was out in the hallway, yes. 

Q. Did you ever receive treatment for that? A. No, sir, I didn’t receive 


no treatment... 
Q.- But in any event that had nothing to do with the eventual killing of Banks. 
I mean, you didn’t get it in this transaction? A. No, sir, I didn’t get the cut then. 


Q. Now, after you istabbed Banks, did you see what Banks did? A. No, sir, 
I did not see. 

Q. Well, you saw eae where Banks’ body came to rest, did you not? 
A. Yes, sir, I did. | 

-Q. And that was in front of about 917 'N Street, was it not? A. It was at the 
gate of the church. There was a gate on the sidewalk that leads into the church. 

217. Q. But that was quite a distance up the street from where ee had stabbed 
him? A. Yes, sir. 

Q. You heard testimony that the way he ee there was by moneing up there, 
did you not? A. Yes, sir. 

-Q. And 40 you know whether or not Banks ran up to the place where he ac- 
tually fell? A.I was ahead of Banks: and when I run out behind the car and down 
the alley I was ahead of him. I don’t know. 

Q. You were ahead of him when you were annie after him? A. No, sir, 
I was not. 

Q. Wasn’t Banks attempting to get away from you? A. No, sir, he was 
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coming towards me and I went between the cars there and down the alley. 

Q. Now, when you left the house after your first difficulty with Banks 
Strother, you had the knife in your hand and you had gone for the police and 
you were fearful for your own safety? A. Yes, sir, I was. | 

Q. And you were more or less fleeing from the place where the danger 
was, iy to your way of thinking, were you not? A. Yes, sir. . 

218 - Why did you come back? A. I didn’t Bo beck sn ener: I come 
back in front of the place. 

Q. Why did you come back in front of the place? A. Well, either evi- 
dently the police were soon coming along, I could saiasicn them when they would 
go in or anything would happen. 

Q. How soon would the police come in at 933 N Street, i they were at the 
intersection of Tenth and N? A. Well, there is a call box at Tenth and N, and 
they would be there pretty often. , 

Q. But they are at Tenth and N more often than at 933, are they not? A. 
Sure, I guess they are. 

Q.. Then actually, your reason for coming back to 933 N wasn’t so that 
you would have a better chance of seeing the police, was it? A. I don’t know 
whether or not it was, but I couldn’t think of any place else to go. 

Q. Isn*t it a fact that instead of fleeing from trouble = were seeking 
trouble? A. No, it is not. 

MR. O*MALLEY: Your Honor, at this time I would be finished for all 


219 ) practical purposes except for the reference -- 
THE COURT: I understand. We will take that matter wp at the proper 


- Anything further ? | 


MR. NUSSBAUM: I have a few questions, Your Honor. | 
REDIRECT EXAMINATION 
BY MR. NUSSBAUM: : 
Q. Mr. Misenheimer, why did you run away from the scene in the first 
place? A. Why did I run away from the scene in the first place ? 
Q. Yes. A. Well, where was this at? ! 
Q. After having this encounter, after this fight with Banks, why did you run 
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away instead of staying right there? A. In the building or out of the building ? 

Q. Out on the sidewalk, after having the fight with Banks on the sidewalk, 
when you struck him with the knife that you had, why didn’t you stay there? A. 
I don’t know. There was three more of them. One man can’t fight four men. 

Q. Is that why you ran away? A. Sure. 

220 Q. Now you said that you came back to the building, 933, did you stand 
there in front of the building on the sidewalk, after you ran down the alley you 
came back in front of 933 N, is that correct? A.I didn’t come back in front 
of 933 N. I came back up to the end of the alley and I could look across the 
street where B anks had fallen. 

Q. I see. Was that where you went, to the scene where Banks fell? A. I 
stood there for a few minutes before I went over there. 

Q. Well, you went over to the scene, then; did you ever get back to the 
house, 933 N? A. No, sir, I don’t remember ever going back to the house. 

Q. You don’t remember ever going back inside the house? A. No, sir, 

I never went back in the house again. ‘ 

Q. Had you ever spoken to this fellow Gillard before this Saturday when 
the killing happened? A. I remember speaking to him a few weeks before, but 
just speaking, ‘“Good Evening,’’ and that is all I ever said to him. 

Q. You never had 2 conversation with him other than that? A. Never had. 

221 Q. Did you know him by any name before this thing happned at all? A. No, 
sir, I never knew him by name. 

Q. Had you ever seen him talking to Banks before this happened? A. I 
have come in from work in the afternoon and seen him and Banks outside in the 
front talking. 

Q. Had you ever seen him any other place besides out front? A. No, sir, 
I haven’t. 

Q. Now, then, will you explain how you get out of the apartment other than 
coming through the front door? How would you come out? A. CanI show it to 
you? 

Q. Will you come down and show it, please? A. This is the building. This 
is apartment 3 and this is 4. This is where I live. This is the kitchen. This is 
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Banks’ room, and in the kitchen is an exit that comes out the side. 
Q. Comes out to the side -- 
THE COURT: He is dropping his voice. 
THE WITNESS: It is supposed to be on the Tenth Street side. 
THE COURT: Speak a little louder than that. Thank you. : 

222 THE WITNESS: This is supposed to be drawn on the Tenth Street side. 
This is supposed to be the kitchen. This is Banks’ room. This is my room, 
and in the kitchen you can come out to the side. There is a lot here that leads 
out to the street. : 

BY MR. NUSSBAUM: | 

Q. Well how do you get out to the street there? A. You can come out the 
kitchen door and out to the street. 

Q. Is there any other way to reach that point, to get out ? | A This is 
the onliest way out. | 

Q. Is this a gate? Is that a fense there? A. Here? 

Q. Yes. A. There is a fense that runs clear across. | 

Q. And can you get out on the other side towards Ninth Street ? A. You 
can get out, but you have to come out the back way in the alley. 

Q. And the alley leads where? Where does it lead? A. It comes out in 
back. It leads to Ninth Street and it leads also toO Street. 

THE COURT: O Street, and also Tenth Street ? 

e * x *& * oo te x 

233 MR. NUSSBAUM: May I put Mr. Simpson on now ? 

Whereupon ; | 

DAVID SIMPSON | 

was recalled as a witness by the defendant and, having been previously duly 

sworn, was examined and testified further as follows: : 

‘DIRECT EXAMINATION -- Resumed 
MR. NUSSBAUM: The last question, Your Honor, that I asked, was why did 
he move from 933 N Street, and we stopped at that point and I don’t think we ever 
got an answer, and I will ask him again. ! 
THE COURT: All right. 
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BY MR. NUSSBAUM: 

Q. Why did you move from 933 N Street to where you live now, Mr. Simp- 
son? A. Because of the arguments that I since had with Banks. 

Q. Talk louder, now, will you please? In the next answer, will you talk 
louder so we can all hear you? When did that occur, if you recall, before the 

224 Saturday of this killing? A. That was a Thursday afternoon. 

Q. Now, was the defendant anywhere around when this thing happened ? 
A. Yes, he was in my room. 

Q. And who was in your room other than yourself and the defendant, if 
anybody? A. A girl by name of Dolores. 

-Q. And what time of day was it, if you recall? A. It was about 5:00 o’- 
clock in the afternoon. . 


Q. Then what happened? A. Well, after Banks had come from work, 
Dolores was fixing to go home. He had put her out the night before, in other 
words, and she was -- she spent the night with me. She was leaving to go home. 
Well, she goes in Banks’ room and they come back together, Banks and Delores, 


then come back together. 

Q.. Yes. Then what happened? A. And Banks wanted to know why did I 
take Dolores in my house and I said, ‘I am a man just like any other man,’’ I 
said, ‘‘You put her out. I take her in,’’ andI said, ‘‘We had a friendiy talk about 
this, that I was going to take this woman from you as you didn’t want her.” 

_ Q. Then what happened with Banks, if anything? A. Then he said -- Carl 
225. __ started to go out of the room, and he said, ‘“Nobody comes out here,’’ and 
he had a knife. 

Q. Stand up and show us where he had the knife. A. He had the knife, I 
was sitting just about in that position, and he got his knife and he says, ‘You sit 
down. I don’t like you anyway.’’ 

Q. You can sit down now. He said that towho? A. To Carl, to stand back 
because he didn’t like him anyway. 

Q. Where was his knife at the time? A. The knife was in his hand at the 
time. 

Q. In his right hand? A. Yes, in -- 
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Q. How far was he from the defendant at that time? A. About the dis- 
tance from here to that wall. 

Q. All right, and what else did Banks say, if anything ? A. Then he 
threatening -- he said, ‘I don’t like you and I am going to kill you.’ 

Q. To whom did he say that? A. He was speaking to me at that time. 

Q. And at that time what was your position? Were you standing or sitting ? 
A. No, I was sitting on my bed, on the side of my bed. 

226 Q. And how far was he from you at that time? A. Well, he was standing 
in the door. I would say about a distance from here to where my bed was -- to 
where I was sitting on the bed -- (indicating.) : 

Q. Now, getting back to when he said something to the defendant, did the 
defendant say anything to him? A. No, he did not. | 

Q. Now then, go on. Did Mr. Banks say anything after that ? ‘A. Yes, he 
did. IfI wasn’t an old man what he would do to me then, and I said, ‘‘Don’t make 
a mistake. Don’t misjudge my age.’’ I said, ‘I may be old, but if you make one 
mistake I will latch onto you like a leech, and if you are not a good man you 
won’t make me over.’’ So he said -- there was a chair sitting at the table. He 
kicked the chair around, and he said, ‘‘Well, I ain’t scared of none of you so-and- 
sos. I know you and your gang would like to jump on me,”’ and I said, ‘““No, no- 
body will jump on you, but,’’I said, ‘1 think I can protect my own self. 

Q. When you said that, you did like that? A. Yes, he stand up on the 

chair. 

Q. Do you have the chair now? A. No, the chair is in Mr. cual 

room now. 

Q. Then what happened, if anything, after that? Was there! any further 
conversation? A. Well, when he went to pull the knife up, the knife fell out in the 
hall, he was standing in my doorway in the hall, so it fell out in the hall. Carl 
made a step like he was going on out and Banks grabbed the knife and walked 
back to the front. Then, when I said, ‘It’s all right, Carl. Don’t say nothing. You 
have nothing to do with this. This is my argument now.” And he said, ‘Well, I 
am tired of a man that keeps threatening me.’’ I said, ‘Well, it’s all right. Forget 
about it. Iam not able to do my own fighting, and I think I will just move. 
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Q. And that’s why you moved? A. Yes. a 

Q. Now, before this happened, had you ever heard the decedent Banks threaten 
to kill you or kill the defendant before this? A.I heard him threatening to kill 
Misenheimer. 

Q. That is the defendant you are talking about? A. Yes, sir. 

Q. Do you recall how far, in point of time, how far was it before this 
Thursday? A. I would say a week or ten days he had threatened him. 

228 Q. What were the circumstances of that occasion? A. He knocked on 
Carl’s door one night during the week. I don’t recall exactly the date, but -- and 
asked to speak to Carl, tell Carl to come to the door, he said, he brought up 
about a fellow by the name of James -- he is dead now --.and went into Banks’ 
ice box and taken some food that Banks had and so they had bad blood. I heard 
them argue time after time about it, but they would argue one day and the next 
day probably they would have a drink together and soI figure that was all over 
until this particular night that he wanted to fight him. 

He asked him, call him out, and want to fight, and he say, ‘I don’t like this 
no ways, because you take this James and give him my food,’’ and so forth and 
SO On, and one word on to another. 

Q. Well, how did you hear that? Were you in his room? A. No,I was in 
my room, but it was loud enough, most of it was loud enough anybody that was 
in the house could hear it. 

Q. Did you have occasion to go outside during this time to see Banks? A. 
No, I didn’t come out of the door. 

Q. Now, had you ever seen Banks with a knife before this Thursday when 

229 he stuck -- A. Yes. 

Q. When had you see him? Give us the times that you saw him, if you 
ean. A. On several occasions he and I went up to the beer garden at 11th and N 
Streets. Well, he always carried this knife. He was a kind of a lover man. 

THE COURT: What? 

THE WITNESS: A lover man. He liked his women and he would go around, 
and he and also Banks. I don’t care to go to places like that. I like to drink, my- 
self. I like to have a drink and go home. IfI stayed two or three days, you know, 
I don’t like to go out. And he said, ‘“No, come on and walk up there with me. 
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Some —- want to gang me.”” AndI said, ‘I don’t want for that routine stuff.’ 

BY MR. NUSSBAUM: i 

Q. Wait a minute. You saw him on the night -- with a knife, on that occa- 
sion -- how far away was it on that occasion? A. I would say that was off and 
on, I couldn’t just say exactly the name of the dates or the times that he and I 
had been out together or, you know, been talking any time that he would go out 
after night or go up to the beer garden. He would always carry his knife and 

230 fiddle. | 

Q. Did you see Banks again after that Thursday when you decided to move 
out? A. Yes, I saw him that Friday night. I went out when I wis making my 
trip to where I live now. 

Q. Did you have any words with him on that occasion ? A. nee I did not 
have any words. 

Q. Was Mr. Carl Misenheimer there? A. No, he was not, 

-Q. Now, had you heard him threaten Carl’s life on any other occasions other 
than what you said? A. No. ! 


Q. You told us about the Thursday. ‘Fee told us about the time you knocked 
on his door and called him out. I don’t recall whether you said that he threatened 
to kill him at that time. A. Yes, he said he was going to kill him that night. 

Q. Do you know of your own knowledge whether he had a snife on him at 


that time ? A. No, I do not. 

Q. Now, was there a time before that, if you know, that z heard him 
threaten the life of this defendant, Carl? A. Well, I have heard that so much, I 
just can’t make a picture of it now, the place or particular time. 

231 Q. Of your own knowledge, had he threatened anybody else’s life while you 

were there? A. No, not in my presence. | 

Q. I don’t think I asked you to explain the length of this knife that Banks 
carried. Will you sort of approximately show how long it was and describe it? 
A. It seemed to be, I would say, just about that long. indicating.) 

Q. Did it have a handle on it? A. Yes, a wooden handle. _ 

Q. Did he have it ina case? A. No. No case. 

Q. Had you ever heard him talking in his room about the defendant Banks ? 
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Had you ever heard Banks talking loud enough in his room so that you could 
hear it, about him? A. Yes. 

Q. When was the last time you heard him talking -- I am talking about 
Banks -- in his own room, now? A. In his own room, yes. 

Q. When was that, if you recall? A. IfI make no mistake, it was on 
the night that he knocked on his door. That was before he knocked on his door. 
That night. 

Q. Incidentally, did you live on the same side of the hall as Banks? A. On 
the same side of the hall. | 

232 Q. And was it possible for you to hear him talking loud inside his own 


room if you were in your room? A. Yes. 

Q. Do you recall what you heard him say that night before he knocked on 
Carl’s door? A. I heard him say -- in other words, he walked from the bath- 
room and goes back in his room, and I heard him say that -- I don’t know who 
he was talking to now, he was talking to someone in his room. 

Q. You don’t know who was in the room? A. No,I don’t know who was in 


his room, and I heard him say that, ‘1 don’t like that black so-and-so in there 
no way, and I am going to kill him.”’ 

Shortly after that he knocks on the door. Well, nosy, you known, my door 
in my own house, I am kind of nosy like the average person would be, and I listen. 

Q. What is that? A. I kind of listen and I could hear him talk and he come 
out and he asks him outside, ‘‘Do you want to fight ?”’ 

Q. Well, you have gone through that now. Was Banks -- did Banks cause 
a lot of noise and trouble in the house, of your own knowledge, while you were 
there? A. Why, no more than playing his fiddle and trying to sing, walking up 
and down the hall, playing the fiddle and singing. He was noisy that way. 

233 Q. When he did that, wouldn’t that -- would he be intoxicated? A. Most 

of the time, I would say, yes. 

Q. What hours would this take since at, if you know? A. Well, I would 
say from around 10:00 o’clock until around 3:00 or 4:00 some mornings. 

Q. Had you ever heard this defendant Carl threaten his life or threaten to 
do anything to Banks ? A. No. 
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Q. Do you know this fellow Avon Singletary, a fellow by that name? A. I 
dont know him very personally. I only know that he helped me move. 
Q. He helped you move? A. Yes. 
Q. And who else helped you, if anybody did? A. Carl Misenheimer. 
Q. The defendant? A. Yes, sir, and a little fellow they call Peewee. I 
don’t know his name. I only know him when I see him. | 
Q. Do you know where that Avon Singletary lives? A. No, I don’t know. 
Q. Do you know a fellow by the name of Gray? A. Yes, I have met him. 
234 Q. Did you happen to see him any time close to this Saturday, when this 
killing occurred? A. No, I did not. | 
Q. Do you know his full name? A. I do not know his as name, no more 
than Gray. 
Q. Do you know where he lives? A. I don’t are 
* * 5 era * * * * 
| CROSS-EXAMINATION 
BY MR. OMALLEY: 
* * * * & * = * : 
Q. When did you help the defendant Carl Misenheimer aa ? A. He 
helped me move. ! 
235 Q. When did he help you move? A. The Saturday before this happened. 
Q. A week before this happened? A. No, this was after, you see, that he 
had threatened me, I moved. I explained to him -- 
Q. You moved on a Saturday? A. Yes, I finished moving on a Saturday. 
Q. Well, then, when was Banks killed, the next Saturday ? ‘A. No, that 
Saturday night. : 
Q. That Saturday night? A. Right. | 
Q. Now, had you and Carl Misenheimer engaged in other potet together 
or work? A. Work? No, I never had work. 
Q. Had you helped each other around the apartments or around the rooming 
house? A. No. | 
Q. How long had you known Carl? A. Ever since the day that I moved 
there. I think that was on the 10-31 of ’57, I met him that day. 
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Q. October °57? A. Yes, sir. 
Q. And you were friends? A. Yes, we was friends. 


+> * *& * * * * x 
236 Whereupon 
MARY JANE KENNEDY 
was called as a witness by the defendant and, having been first duly sworn, was 
examined and testified as follows: | 
-DIRECT EXAMINATION 
* * © * * * * * 
237 BY MR. NUSSBAUM: 
Q. Tell us where you live, where you have been living before this very 
day. A.I have been living at 930 G Place. | 


Q. Where did you live after that? A. Right where I am, 933 N Street, 
Northwest. 


Q. And the defendant, Mr. Misenheimer, was living with you ? A. Yes, 


Q. Now, when did you move to this place, 933 N Street? A. I moved in 
September 1958. 


+ *+ * * * * *€© * 


238 Q. Now, when you moved into 933 N Street, was Banks Strothers living 
there at that time? A. Yes. 


Q. And where was he living? A. Right next door.to me. He was in No. 1 and 
I was in No. 2. He lived in No. 1 and I lived in No. 2. 

Q. Now, did there come a time, after you moved there, that Mr. Misenheimer 
had some difficulty with Banks, if you recall? A. Yes. 

Q. Do you recall when that was? A. It was -- I don’t exactly know what 
day it was, but it was about a month before this accident happened. 

Q. About a month before this accident? A. Yes. 

Q. Did you hear what was going on yourself? 

* bi * * * * * * 
BY MR. NUSSBAUM: 
Q. Did it happen at 933 N, Street? A. Yes. 





109 


Q. All right. Tell us the circumstances that occurred at that time. A. 
As near as I can tell you, it happened on Thursday night, that he would come in 
_his room and he was fussing and talking to this woman he had in there. He was 
talking to her and he said he hated Carl and he was going to kill him. Called 
him names, you know, all kinds of names, and he said, ‘I am going to kill him.’’ 
Q. Talk louder, will you please? A. I said he called him all kinds of 
names and he said, ‘I am going to kill him.”’ | 
Q. You could hear that through the wall? A. Yes. | 
Q. And he was talking toa woman? A. Yes. | ! 
Q. How did you know he was talking to a woman? A. Because I saw who 
went in there. | 
240 Q. Do you know the woman? A. No, never seen her. | 
Q. Was there any other statements that you heard by him or the woman 
during this time? A. No, this woman told him, he called him a name and this 
woman said, ‘‘You can’t call him no name because you are the same as he is.’’ 


Q. Had you ever seen this woman in that apartment? A. Different ones. 


Not one particular one. 

Q. Did you later learn who this woman was who was in there ? A. No,I 
don't know who she was. I just seen her. I saw her when she came in. I don’t 
know who she was. | 

Q. Do you know how often she came there? A. He would have a different 
one every Friday night. 

Q. Now, was there a time before, was there a time before that, if you re- 
call, that they had some difficulty with each other, if you recall A. Yes, a 
friend of his. 

-Q. Talk louder. A. It was a friend of his. Strother got after Carl about 
it and then when he first -- he came and knocked on the door at 1:30, and I said, 
‘Who is it?’* And he said, ‘4 want to see Carl.” SoI told Carl somebody was 
at the door and he opened the door and he started talking to Carl and he said, 

241 “Do you want to fight ?”? And Carl told him no, if you want to fight I will 
fight you. Just like that, so he goes into his room and he came back and he went 
down and got the janitor and the janitor said to him, ‘‘What’s going on here,’’ and 


| 
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I said, ‘‘Nothing going on here. He knock on my door. We didn’t knock on his 
door.’’ So the janitor made him go into his room. So Carl came in his room. 
So then I don’t know nothing else what happened, but the other happened, I don’t 
know anything about it. 

Q. Were those the only occasions that you recall? A. Yes, but he kept 
on saying he was going to kill Carl. . 

Q. When did he keep saying that? A. Every Friday night he would say, 
‘am going to kill Carl.” 

Q. Did he use his name? A. Yes, he call him a name. 

Q. Now that Thursday night when he was talking to this woman that was 
in there, was Carl in your apartment ? A. Yes. | 

Q. Did Carl do anything or say anything at that time? A. No, he didn’t 
Say anything. He didn’t do anything. 

Q. He didn’t hear anything? A. Yes, he heard him. 

242 Q. Well now, had you ever seen Banks with a knife on his person? A. 


Yes, he would stick it down in his belt. 


Q. And -- A. It was a dagger. 

Q. Did you see him on this particular Saturday when he died? A. No. 

Q. When had you seen him before that with a knife? A. That Friday night 
he had a knife. He sticks it down in his belt. He carries it around his belt 
and he would go up and down the hall, back and forth, and he would have this knife 
sticking tows his bait. . 

Q. Had he ever -- do you recall his threatening Carl with that particular 
knife? A. No, I don’t know whether he was threatening him with the knife, but I 
know he threatened to kill him. 

Q. Now, you don’t know anything about that fight that was had that Saturday 
night? A. No, I was at work. 

Q. You came home about what time? A. 10:30. 

Q. And at that time what was going on when you came up? A. Well, I saw 

243 the light when I got off the buss and I didn’t know what it was in front of the 
church, and when I got there I heard Carl’s voice and I touch him on the shoulder 
and I say, ‘‘What’s wrong?’’ And he tried to tell me that they taken his money, 
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and knock him down in the house and taken his money in the hallway, and taken 
his money from him and -- | 
Q. And where was Carl at that time? A. He was standing right beside 
me. | 
Q. He was standing up? A. No, he was leaning over. : 
@. The police had him in custody at that time? A. The police had him by 
the shoulder. i 
Q. Now, did you have occasion to go out on the steps in front of 933 the next 
morning? A.I came in. I went out that night. I went around to a friend’s house. 
Q. You stayed away that night? A. Yes, on P Street, = came back about 
8:00 o’clock the next morning. 


* * *£ *£* *©* *© € * 





244 Q. Now, had Carl been in any trouble with anybody else there other than 

Banks? A. No. 

Q. Did Carl appear to you that night, when you saw him, when you tapped 
him on the shoulder, did he appear to you to be acting unusual “ that time? A. 
No, a little bit. Not much. 

Q. Not much. A. No. 

Q. Did he ever act unusual before this happened? A. Sometimes when he 
would get angry. | 

Q. Pardon? A. Sometimes when he would get angry, but never killed no- 
body. 


@. He never what? A. He never wanted to kill abate 
245  Q. Never threatened to kill anybody ? : 
MR. OMALLEY: Never threatened to kill anybody ? 

THE WITNESS: But he never tried to kill nobody. 

BY MR. NUSSBAUM: 


Q. Did you know this fellow, Ben Gillard, that testified here in this case ? 
A. Only know him by living in the apartment. 

Q. You had seen him on occasions before this happened? A. Yes. 

Q. Had you ever seen him in the company of Banks before this happened ? 
A. No. : 
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Q. Never had? A. Never had. 

Q. Did you know of Carl’s accident in the service before you started living 
together? A. No. 

Q. He never told you that he had an accident? A. Oh, yes, he told me that, 


yes. 
Q. And did he relate any other Speen that he had in connection with 
that in the service, to you? A. No.” 
+ * * * *& * % * 
248 CROSS-EXAMINA TION 
- BY MR. OMALLEY: 
Q. You are the wife of the defendant, Carl M. Misenheimer? A. Yes. 
+> * * * * =F * * 
MR. NUSSBAUM: May we approach the bench, Your Honor? 
THE COURT: Very well. 
(At the Bench:) 


* * *£ *©£ *©* © *& * 


MR. NUSSBAUM: I want to make an offer of these medical records. 
s+ *£ ¢ © © *& S(t 
THE COURT: eee you mark them Defendant’s Exhibits 1 and 2. 


_ (Documents marked Defendant’s Exhibits No. 1 and 
No. 2, for identification.) 


* * * * * * os 
251 THE COURT: I think in view of the fact we have to wait for the doctor, 
I will let the jury go out. | 
bs ar x % * ar ar x 
(Whereupon, the jury left the court room and the following proceedings 
were had out of the presence of the jury:) 
THE COURT: Now, Defendant’s Exhibit 1, for identification which you 
252 have identified for the record, is that an examination of the defendant 
made by a doctor or a psychiatrist in which he gives a diagnosis? 
MR. NUSSBAUM: That is correct, Your Honor -- of a Veterans Adminis- 
tration psychiatrist. 
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THE COURT: You want that admitted, together with the diagnosis ? 

MR. NUSSBAUM: Yes, Your Honor. It gives the neurological examination, 
so if this case -- 

THE COURT: The entire examination ? 

MR. NUSSBAUM: Yes, Your Honor, It is two pages long, Your Honor. 

THE COURT: I understand. Let me read it then. 

(The Court perused the document.) 

THE COURT: This diagnosis of Doctor Stearns Says he is ‘not psychotic, 
correct ? ! | 
MR. NUSSBAUM: That is right. 

THE COURT: Do you object to this, Mr. O™Malley ? 
MR. OMALLEY: Your Honor, I have not seen that for two weeks. I would 


like to see it, just the diagnosis. 
THE COURT: All right. 
(Government counsel perused the document.) : 
MR. OMALLEY: Your Honor, I would object to the diagnosis going in. 


THE COURT: Do you object to the other part, the history and all? 

MR. OMALLEY: No, Your Honor, that is perfectly all tight. 

THE COURT: Do you object under the rule of the New York Life Insurance 
Company ? | 

MR. OMALLEY: Yes, Your Honor. 

THE COURT: Are you familiar with that case, Mr. Nussbaum ? 

MR. NUSSBAUM: I think so, Your Honor. | 

THE COURT: That is the case that, briefly, held in connection with hospital 
records, you cannot introduce a diagnosis by a physician where an objection is 
made for the reason the party who makes the objection has a right to cross-examine 
the doctor who made the diagnosis to find out the facts on which he made that di- 
agnosis. In this case, the Government counsel would have no way to cross-examine 
Doctor Stearns for that reason. You object ? | 

MR. OMALLEY: Yes, Your Honor. 

THE COURT: That is your principal objection? 

MR. OMALLEY: Yes, Your Honor. 
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THE COURT: I will have to sustain the objection. He says he has no ob- 
jection to the history, what the doctor saw, he objects to the doctor’s diagnosis. 
x * -* % x * a * 
257 THE COURT: What about Defendant’s Exhibit 2, for identification? 
MR. OMALLEY: Yes, Your Honor. 
THE COURT: Do you have any objection to any part of that exhibit ? 
MR. OMALLEY: I can make this broad statement: We will not object to 
anything in those records other than a diagnosis. 
+ *£* *£ *£ * * & & 

263 MR. OMALLEY: I would like to recall the defendant for just a question. 
To ask him about these (indicating) -- he will know L and R is larceny and 
receiving. 

MR. NUSSBAUM: It speaks of a conviction. You see, there is no evidence 
in the prosecutor’s hands of an actual conviction. 

264 THE COURT: Other than the records from the F.Bd. 

MR. NUSSBAUM: It doesn’t show a conviction. 

THE COURT: That was a conviction. 

MR. NUSSBAUM: Well, I will object. 

THE COURT: You may call the defendant back now. 

(The jury returned to the court room at 2:23 p.m., and the following pro- 
ceedings were had in open court:) 

THE COURT: All right. You may call the defendant back for further ques- 
tioning. 
-Whereupon, 

CARL M. MISENHEIMER 
recalled to the witness stand, having been previously duly sworn, was examined 
and testified further as follows: 
FURTHER CROSS EXAMINATION 

BY MR. OMALLEY: 

Q. Are you the same Carl M. Misenheimer who was found guilty of larceny 
and receiving on August 18, 1940? A. Yes. 

Q. Are you the same Carl M. Misenheimer who was found guilty of larceny 
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and receiving on February 7, 1942? A. Would you state the time again? 
Q. Yes. Are you the same Carl M. Misenheimer who was found guilty 

of larceny and receiving on February 7, 1942? 
THE COURT: Where was that ? 

265 MR. OMALLEY: In Salisbury, North Carolina. 

THE WITNESS: Does it say what it was for? 
BY MR. OMALLEY: 
Q. It just says Larceny and receiving. A. Yes. : 
Q. Your answer is yes you are the same Carl M. Misenheimer ? A. Yes, 


MR. OMALLEY: Nothing further, Your Honor. 

THE COURT: Anything further, Mr. Nussbaum ? 

MR. NUSSBAUM: No further questions, Your Honor. 

THE COURT: All right. You may step down. 

(The witness left the san ) 
* * * * x * % * 
THE COURT: I might say to the jury at this time, the Court is going to 
permit Mr. Nussbaum to read to you certain parts of the medical records. When 
you get to your jury room, if you want to see the records which he will read to 
266 you, you may request them and the Court will arrange to send them in to 

you. 
MR. NUSSBAUM: Defendant’s Exhibit No. 1, this is dated June 1, 1950. It 
is entitled Neuropsychiatric Examination. It gives the veteran’s “<C** number 
and his name, Misenheimer, Carl. It reads, as follows: | 

**This patient last examined by hospitalization at Roanoke 1- 14-47 to 

2-24-47 at which time he received diagnosis of anxiety reaction. Since that time 
he was on Public Law 16 schooling at Christ’s High School, Salisbury, North 
Carolina taking a bricklaying mathematics course which he kept doing until Feb- 
ruary 6, 1950. About that time he began feeling had (sic), became more nervous, 
run-down and he felt that he had to drop the course. Soon after this he came down 
with pneumonia which confined him to his home but he did not go to the hospital. 
Since that time he has not obtained re-employment. At present He is just staying 





with an aunt and doing odd jobs about the place. 
‘**Present Complaints: Headaches of which he has about two a week, usu- 
ally. He may go for two weeks without any headaches, occasionally he gets a 
headache on two or three days in succession. The headaches come on without 
any known cause usually last two or three hours during which time the patient 
267 becomes dizzy and seems very light headed and sometimes feels that he 
has to lie down. This then gradually leaves and after the headache has left, he feels a 
fine. States that medicine seems to help these headaches considerably. Has spells 
of nervousness which are not too bad but comprise a feeling of insecurity and 
anxiety, shakiness and apprehension. These last a few. hours and then seem to 
disappear. He denies being ordinarily excitable or irritable but when he gets the 
nervous spells, he feels like he wants to be more or less-by himself. He sleeps 
in spells. | | | 
“Neurological Examination: Essentially negative. No pathological reflexes, 
atrophies or paralysis. ‘Babinski negative. Knee jerks present and equal. Heel 
jerks present, no clonus. No tremor of extended fingers, or moisture of the . 


palms. Romberg negative. Sensations within normal limits. Gait and stantion 
normal, Cranial nerves intact. Pupils are round, equal and react to light and ac- 
commodation. Co-ordination is good in a slow manner. No evidence of glandular 


disturbance. 
‘Mental Examination: The patient is a well developed, rather slender, 


asthenic, fairly well nourished, fairly neat, tidy, rather indifferent, but pleasant, 
cooperative colored male, age 29. He has had eighth grade education plus some 
special courses. His general knowledge and intelligence is above average. He is 
268 accessible, is revelent, coherent, talks fairly freely, in a low soft, moderate 
tone with fair inflection‘and expression. He is not depressed, meloncholic or hy- 
pochondrical but is dull, labile, apathetic with indifference lack of energy and in- 
itiative and with mild anxiety and apprehension and worry. He gives a history of 
headaches which occur sometimes every two or three days and sometimes skip- 
ping about two weeks, which end up in a dizzy spell following which he usually 
clears up and feels fine for a while afterwards. He has spells of mild nervous- 


ness ’-- 
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THE COURT: Do you have any objection to the doctor sitting in the court- 
room and listening ? | 

MR. NUSSBAUM: I would like to put Doctor Cavanagh o the stand, if it 
please the Court. 

THE COURT: I thought you wanted him to see the eceuis: 

MR. NUSSBAUM: He has seen them, Your Honor. | 

THE COURT: Ladies and gentlemen of the jury, we are going to suspend 
reading the records so counsel for the defendant can call Doctor Cavanagh to 
the stand. He will resume reading after Doctor Cavanagh has testified. 

MR. NUSSBAUM: Thank you, Your Honor. 

269 Whereupon, 
JOHN RICHARD CAVANAGH 
called as a witness on behalf of the defendant, having been first duly sworn, 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NUSSBAUM: 


Q. Doctor Cavanagh, would you give us your full name and office address ? 
A. John Richard Cavanagh; address, 1703 Rhode Island Avenue, Northwest. 

-Q. You are a physician, is that right, sir? A. Iam. | 

Q. And what is your specialty, Doctor Cavanagh? A. I practice psychi- 


atry. ! 
Q. Would you state to the jury and the Court your education qualifications ? 
MR. OMALLEY: Counsel for the Government will stipulate Doctor 
Cavanagh’s qualifications. 
THE COURT: It is up to defense counsel as to whether or not he wants to 
stipulate. | 
MR. NUSSBAUM: I prefer that he state his educational becigroand: 
THE WITNESS: I graduated from Georgetown Medical School in 1930. I 
270 ‘interned in Providence in 1930 and ’31. I was a resident at Georgetown in 
1932, 1983 and 1934. I began to practice medicine in 1932 and have been prac- 
ticing medicine in Washington since that time, except during the time I spent in 
the Navy. During the war, I was psychiatrist attached to various Naval hospitals 
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and two prisons. I am a diplomat of the American Board of Neurology and Psy- 
chiatry. I have had training at the University of Pennsylvania, University of 
‘Seattle and several other places. And since the war, I have been in the practice 
of psychiatry here. I was a member of the Medical Commission, which is a branch 
of this court, from 1950 to 1957. 
THE COURT: All right, You may examine. 
BY MR. NUSSBAUM: 
Q.. Doctor Cavanagh, did you have occasion to examine Carl M. Misenheimer 
who is seated to my right? A. I did. 
Q. Would you tell us when and where this was? 4. I examined him on the 
"th of June, 1958, at the District Jail sick bay. 
-Q. Would you tell us at whose request you made this examination? A. At 
your request. , 
271 Q. Are you getting a fee of any kind in this case? A. Not thatI know of. 
.Q. Have you been promised a fee? A. I have not been promised a fee. I 
understand the patient is indigent. 


Q. You are doing this on your own as a public servant? A. That is cor- 


rect. 

Q. Did you have the occasion to see some Army and Veterans Administra- 
tion records of the patient defendant, Doctor? A. I did. 

Q. And you got those records from whom, Doctor? A. From you. 

Q. Did you study those records and examine them prior to the examination 
and consultation of the patient? A. I read them carefully. 

Q. As 2 result of your examination of the defendant, Doctor, what are your 
present findings concerning the mental capacity of the defendant? A. At the 
present time ? . 

Q. Yes. A. On the 7th of June, 1958, I felt he was of sound mind. 

Q. On the 7th of June, 1958? A. I beg your pardon. The day I examined him 

‘272 was October 7. | a) 

Q. Seventh of October? A. I am looking at the wrong one -- 26th of October 
is the date I examined him. I was looking at the date the incident occurred. 

MR. OMALLEY: What is the date of your examination? 
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THE WITNESS: The 26th of October. 

BY MR. NUSSBAUM: 

Q. As of the date you examined him what did you find as to his mental 
competency? A. I found he was of sound mind. | 

Q. What findings did you have, if any, as to his mental competency at 


the time of the offense? A. On the date of 7 June, 1958, I felt that he was tem- 


porarily insane. 
Q. Will you tell the Court and jury why you came to that conclusion ? A. 
It would be necessary to recite the events which led up to the thing if this is all 


right. 

Q. May I ask you a preliminary question ? 

THE COURT: Let me state this, Mr. Nussbaum: Usually i is incumbent 
upon counsel to summarize the evidence that counsel feels has been presented 
in open court by way of a hypothetical question. In other words, you may say 
assume so and so testified that the defendant did this and that at After you do 

273 that, you may ask him his opinion. It must be based, as I understand it, 
on what the testimony is. However, it would be the jury’s recollection as to 
whether or not the witnesses testified as you recollect. Then the Doctor may give 
his opinion. ! 

BY MR. NUSSBAUM: | 

Q. Did you have the defendant relate the course of events that occurred 
here in this charge? A. The course of events came out in the course of taking 
the usual psychiatric history. 

Q. Did you take him step by step through the entire duet A. This is the 
method employed. , 

Q. Well then, will you tell us in your own words why you came to your con- 
clusion that on June 7 he was temporarily of unsound mind? A. In eliciting the 
psychiatric history, it is the usual practice, of course, to attempt to not only 
bring out the facts as the individual sees them but also the emotional reactions 
which accompany these facts. So that in taking such a history, we try to do it step 
by step so that we may be able to recapture the individual’s feelings at the time. 

In regard to the particular incidents which led to what I felt was a temporary 
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insanity, they were substantially this: That on this afternoon of 7 June, 1958, 

274 the defendant had a fight with another man who was apparently the same 
man who was later deceased. After having had this fight, he left the rooming 
house apparently partly through fear the fight would become worse and partly 
also to get some alcoholic beverages. 

He stated he stayed away from the house that afternoon, having taken several 
drinks, according to his own statement, not very much.-- and I should preface 
this by saying my opinion is based on what I have learned from the defendant. I 
have felt in the examination which I conducted that he was truthful to the best 
of my ability to determine, so my opinion is based on the facts as I learned them 
from him. And since they do follow a rather usual pattern for this type of dis- 
turbance, I think in good sense they are reliable. 

On his return home, having imbibed in alcoholic beverages, he said he 
was met at the home in which he lived by several men who referred to him in 
uncomplimentary language by saying you so and so, you got away before, but 
this time I have got my gang and I am going to get you. So, according to remarks 
which developed at this‘time in the examination of the defendant, the defendant _ 
became frightened -- which I think was natural -- and attempted to fight his way 
away from these individuals, and in doing so was cut on the hand by a knife held 
by somebody so he did get blood on his clothes in the course of the struggle. He 
fied to his room and did get himself a knife to defend himself with. He had a friend 

275 there at the time who apparently was sleeping in a chair and he did wake 
him up before leaving the room for some reason, perhaps for fear he might be 
harmed. He said, ‘‘You better get out. I am going to get the police before’ -- 
correction, he said, ‘I am going to get the law.” ix 

Then he left the room in fear, according to my examination, carrying the 
knife with him and went to the callbox at the corner. I asked him why he went to 
the callbox instead of using some other means of getting the police. He said he 
had often seen policemen there and in his present state of mind -- this is my con- 
clusion -- was unable to think of other means but the one means he had seen the 
police use. The police came to that callbox frequently. 

As he approached the callbox, there were no policemen there. He became 
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more reassured because he had not been followed out of the house and thought 

of how he might dispose of the knife because he considered it to be inappropriate 

to be on the street with a knife in his hands and especially since he did not need 
it. | | : 

But for some reason which I would interpret as poor judgment, he states he 
then returned from the callbox and went towards the house from which he had 
come in fear, still being fearful because at the time they had threatened to cut 
his throat with a knife. | 

276 Then as he was approaching the house, he was suddenly approached from 
the rear by an individual who said again in uncomplimentary terms, calling him 
by some names, the same thing, ‘‘Now, I have got you.’ And recalling the in- 
cident, he turned in a panic of fear and struck out at this individual. Now, at 
this point is where I feel that he departed from normality because he was acting 
strictly on the basis of fear and not even knowing whether this was one of the 
Same people who had been upstairs. But when he said, “You s.0.b., I have got 
you,’’ it is my feeling at this point he got into a panic of fear and struck out oR 
animal-like fashion at the object of his fear. 

Then, having struck, he said -- this again is according to his own statement. 
I would like tofind his exact words -- ‘‘Lord have mercy on me, I have killed a 
man.’’ And then apparently got into a further panic, this time of a different kind 
of fear, and ran away to the end of some alleyway where he remained until he 
heard the ambulance. And then being attracted back to see if he had really killed 
@ man and when he found out that he had, he further reacted in a way which ap- 
parently from what had been said to him was interpreted as hate, But it is not 
difficult to interpret hate when the individual is in terror. And according to the 
defendant’s recollection of what happened subsequent to the event, he remembers 

277 Swearing and cursing which, for a man of his type, would probably be an 
expression of emotion. He said, ‘I don’t rightly remember all of these things”; 
which is understandable when an individual is in a panic reaction. 

The interpretation that I would put on this post-event reaction is an attempt 
that an individual who has never previously performed such an act in an effort to 
justify himself for what he has done and, of course, it is also possible -- this I 
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have no way of knowing that it would fit in -- the fact that having committed the 
offense, this would be enough to sober him up. While things can happen in panic 
while one is under the influence of alcohol, when they have happened and one 
realizes what happened,’ the mind can become quite clear as to the events that 
have taken place and what I have done. So this would be the formulation which 
I have of the case. | | 
Q. Doctor, I want to go into some so-called known tests in the District of 
Columbia for psychiatry. I will ask you whether or not you believe the defendant 
at the time of the commission of the offense on June 7 of this year knew right — 
from wrong and could do right and refrain from the wrong at that instant? A. At 
the time that he committed :the offense, which was apparently within a very short 
period of time, it would be my opinion that he averted to this question at all of - 
right and wrong; that he was acting purely on impulse. 

278 Whether he was able to adhere to the right had he given thought to right and 
wrong would probably be debatable. He did what he thought for the moment to be 
an act of self-defense. 

Q. Then do you classify this temporary insanity of his under what in the 
law is known as irresistible impulse? Is that what you are saying, or something 
along that line? A. Temporary insanity and irresistible impulse I d@n’t think 
would be considered the same thing. Temporary insanity may last for a longer 
period of time. If we say this individual was temporarily insane and acted on 
impulse which he was unable to resist, then I think it could be classified as an 
irresistible impulse. 

Q. Now, Doctor Cavanagh, wo uld the 1.Q., the intelligence quotient of the 
defendant have any effect upon his acts at the time of this offense? A. I think it 
is generally considered 'to be true that the individual who has a lower I.Q. is more 
likely to react at a more physical level than the individual with a higher I.Q. 
They don’t have as many avenues of escape open to them in their imagination; 
they cannot imagine as many things as would an individual with a higher I.Q. I 
do feel the lower the I.Q. of an individual the more likely his reactions will be 
physically rather than mentally. 

'Q. Doctor, you have said you examined his records in the Service and his 
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279 Veterans Administration records. Did that in any way build up to a con- 

dition which set up this impulsive action on June 7 of this year, in your opinion ? 

A. Well, the records which I read demonstrate the fact that on a certain day 

during the war -- the exact date, I have forgotten -- that he and many others were 
called by an alert on the Island of Guam. They didn’t know at the time whether 

they were being attacked or air raided, but his duty required that he get into a. 
truck and go someplace during the darkness of the alert. During the blackout, 

this truck was in an accident. He was injured. He was hit on the head and rendered 
unconscious. Following this incident, he was hospitalized a number of times be- 
cause of anxiety reactions and tension and headaches. | 

‘Now, in a certain way I suppose you could say the. individual who is chonically 
anxious, as is evidence by numerous examinations reported in the records, is more 
likely to respond to fear than one who is not chronically anxious -- they don’t start 
from a normal base and react; they start at an anxious base line and react, so they 
don’t have as far to go to become fearful. 

Q. In your opinion, Doctor, was the defendant a nigiiigers: when you were 
examining him and do you believe him to be so now? A. I don’t think he is mal- 
ingering. 2 : 

280 Q. Doctor Cavanagh, assuming it to be true, certain witnesses have testified 
in this case that after the act he was talking in a loud voice, yelling, screaming and 
that impressions were he was crazy, didn’t make sense or was out of his mind, one 
or all of those, would that follow through consistent with your discussion with him 
and your findings that he had an impulsive reaction at the time of the offense ? 

A. AsI stated before, when I formulated the case as I saw it, I think this is an 
expected reaction with a man who has never killed. When the air cleared and his . 
mind cleared and he suddenly realized that he had killed 2 man and he would have 
to justify it to himself and others, this might result in a great reaction of guilt 
which could manifest itself in many ways; some men curse and women cry, it de- 
pends on the person’s reaction to tension. | 

MR. NUSSBAUM: I have no further questions. 

THE COURT: You may cross-examine, Mr. OMalley. 

CROSS-EXAMINATION 





BY MR. OMALLEY: 

Q. Doctor Cavanagh, I believe you testified you examined this man on 
October 26, is that correct? A. That is correct. 

Q. And that is the only day on which you talked to him? A. That is cor- 
rect. 

281 Q. How long a period of time did you talk to him on October 26th? A. 
Fifty-nine or sixty minutes. 
Q. Approximately one hour? A. Yes. 

Q. During that one hour you got his entire history through the war, did 
you, and all the conversation regarding the crime as well as some other fac- 
tors? A. That is not correct. I had previously read the records which are 
available here in court, which come from the Veterans Administration and from 


the military service. 

Q. You questioned him, did you not, upon those an upon his medical 
history in the service? A. I did. 

Q. Now, October 26, 1958, was what, approximately five months after 


June 7, the date of the killing? A. That is correct. 

Q. You have testified that the reactions attributed to this defendant im- 
mediately after the crime were very normal reactions by a person after a killing 
and the realization of what had happened; is that correct? A. I don’t think that 
I used the word normal; I said they wouldn’t be unusual, they would he what I 
would expect. 

282 Q. What you would expect in what regard? I would ask you to state a 
positive situation, not to state your answers in negatives. A. If you will ask 
the question, I will answer it. 

Q. It is my recollection you testified it was not unusual. You answered 
the question, I believe -- That is not the way you testified, rather you testified 
that it was usual under the circumstances. I ask you what do you mean by that ? 
A. I don’t recall my exact words, but I will state it in this way: IfI have never 
killed a man face to face, if I have killed a man under the influence of rage and 
alcohol and I suddenly realize that this man is dead and I realize the consequences, 
I still feel -- if I didn’t say it, I would like to say it now -- the usual reaction of 
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this individual in my experience of twenty-five years of psychiatry would be he would 
be terrified. I have killed a man without realizing what I am doing and now I have 

to pay the penalty andI must justify myself. I must explain to these people why I 
have done it. I have to explain to myself also. : 

Q. The reaction attributed to Mr. Misenheimer is wits you would normally 
expect from a man who was suffering from temporary insanity and who committed 
such a crime? A. I don’t like the word normally. I think there is a usual con- 
duct. I think there is a predictable conduct. | 

283 Q. You may supply the word usual. A. I would prefer a word usual. I 
would say this, to me, would be not unusual in a man who suddenly realizes what 
he has done. We must remember, of course, each individual reacts differently 
to stress. Some men swear; some women cry; some will run; some will bang on 
the wall; some will do other sorts of things; and the lower the 1.Q. of the indivi- 
dual reacting to these circumstances, the more likely it is going to approach a 
hysterical level. It is common knowledge in psychiatry hysterical reactions are 
more of the immature and unintelligent. I think perhaps a better word is unedu- 
cated. Whereas, reactions of an educated person is one of anxiety. 

_Q. Now, Doctor, I think you deleted what I considered to be the most impor- 
tant term in the question which I just asked you. Do you consider the conduct at- 

| tributed to this defendant immediately after the killing was the usual conduct for 
a person who had killed as a result of temporary insanity or while in the fixes of 
temporary insanity? A. I think you will find if we were to go back to that 
question I was referring to this specific individual who was reacting in a specific 

"situation to the effects of having killed a man. This, I think, would be this partic- 
ular individual’s usual reaction to this type of thing. I tried to explain that indi- 
viduals react differently. To this type of individual, this individual sitting over 

284 _ there, it would be in my professional opinion that this would be the way in 
which he would react. 

Q. Well, was it your opinion earlier stated to counsel for the defendant, at 
the time this crime was committed this man was temporarily insane ? A. That 
is correct. ! 

Q. Supplying that fact, on the hypothesis you have earlier stated, is that the 
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usual reaction for this man who was temporarily insane upon learning he had just 
committed a crime? A. I think you are confused. You said, ‘‘on the hypothesis” 
_*- May I restate my hypothesis ? 

Q. Yes, Doctor. A.I said this individual was temporarily insane at the 
time that he actually committed the offense. I stated that having committed the 
offense, he fled in terror. I stated that he reconsidered. As the air cleared, he 
became less insane and wanted to go back to the scene to be sure he had done this 
thing which he thought he had done. Then when he did come back and realized he 

_ had actually killed a man, then this reaction developed. This is what I meant to 
state. | 7 a 
°Q. You are clarifying the problem for me. Then at the time he had the re- 
action, he was not insane; isn’t that correct? A. Are we using the word insane 
in the legal sense or the psychiatric sense ? 
QQ. You said “temporarily insane” -- The sense you testified ‘to. A. I was 
- using it in the sense a psychiatrist might-use it, realizing, of course, it has a 
somewhat different meaning in law. Insane, to me, means the individual was 
performing acts of which he may have been aware or not aware, but for which he 
is not responsible because he is psychotic. 
Q. As far as the definition of the word and for purposes of my question, you 
‘can put on any connotation you desire. Regardless of what you may mean by tem- 
porary insanity, my question is had the period of temporary insanity already 
abated and passed when the defendant had the reaction about which we are talking ? 
A. it was passing so that he was aware of what he was doing and probably re- 
sponsible. . 
Q. My question is: Had it completely passed? A. It had not completely 
passed in the sense the person had returned to his former pre-temporary insanity 
state. 


Q. Would the conduct of this defendant in his expression of remorse be the 
286 usual conduct for a person who was still temporarily insane? A. I think that 
I have previously stated and if I did not, I would like to Say now that for this in- 
dividual this would be an appropriate conduct if he was recovering from insanity 
which he was suffering temporarily when he realizes a crime has occurred and 
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and which he does not feel responsible for. He wants to justify himself so he 
reacts in this way. 

Q. How would the remorse of a normal r person in this same situation differ 
from that of Carl Misenheimer? A. You would have to let me examine this in- 
dividual so that I could determine how he would react. I don’t think there is one 
pattern of remorse for classification of people. To Say people of! the age of 40 
will react this way; people who went to university will react this way -- that can- 
not be done.. An individual has certain characteristics and he develops patterns of 
reactions in a lifetime and he will react under a situation in a certain way. If you 
will let me examine this individual, I would be glad to answer your question. 

Q. Even in the abstract you deny the existence of a norm in this particular 

| context? A. We are talking now in terms of an emotionally torn situation which 
. 287 involves immorality, an offense in the law. ! 

Q. The killing of a person. A. I think my answer there is 2 2 ‘normal reaction 
to the way an individual would react under the circumstances. I can only say the 
norm would be how he would react. i 

.Q. When you say a person is temporarily insane, don’t you agree, Doctor, 
he is below the norm? A. I think we are using different interpretations. When 
we say a norm for reactions of an abnormal individual; then you would Say a 
temporarily insane person is below normal -- They don’t mean the same to me. 

Q. I appreciate we are having difficulty understanding one another. A. I 
am attempting to break it down to layman language. I am not trying to confuse 
the issue, but I don’t understand your interpretation. ! 

Q. All right, Doctor. So did you arrive at an opinion as to the approximate 
time this alleged temporary insanity left the defendant, this condition of temporary 
insanity ? A. Do you mean partially left him, completely left him, or left him in 
some degree ? 

Q. Completely. A. No, I have not arrived at any opinion Secuiies the last 
information which I have fromthe defendant is that he was in a patrol car being 
taken to a police station with a police officer and I believe a detective in the car, 
and at this time he was still upset, excited and in a state of remorse. 

288 —Q. Doctor, I believe the defendant was discharged from the service about 
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1946 and he told you about certain medical history that he had in the service. Is 
that correct? A. That is correct. 

-Q. Did he tell you he had experienced blackouts in the service ? A. I dont 
recall. He complained of severe headaches and complained of anxiety and ten- 
sion. I don’t specifically recall blackouts. 

Q. You don’t recall blackouts? A. I don’t recall. 

Q. In any event, Doctor, you wouldn’t state he suffered a blackout on June 
7, 1958, would you? A. I wouldn’t so state. He was able to tell me minute by 
minute what went on. He says himself, att must have blacked out because they 
say I said things I don’t recall saying.’’ He was able to relate, to me at least, 


a minute to minute description of what went on. 
. Doctor, if he were to say the only symptoms or reactions he had from 
_ the knock on his head he had in the service and all the neurological examinations 
and the like reveal were blackouts periodically, would you say then that this ; 
289 crime in which there was no blackout was in no way attributable to any con- 
dition that may have existed when he was in the service? A. If he said that -- 


which he did not say to me -- but if he did, I would have to base my opinion on 
what I have already stated: that while he was in the service he did receive that 
blow on the head, that he did receive an examination from the Veterans Adminis- 
tration doctor of anxiety reaction. I did read the records. I paid no attention to 
it; it did not seem to be pertinent since it doesn’t apply to this incident which is 
the only one I am interested in. 
Q. Doctor, I believe you used the term animality some place in your testi- 
‘mony in describing the conduct of this defendant. Could we agree, Doctor, that 
the simple definition of man is that he is a rational animal? A. We could agree. 
Q. And that there are various degrees of rationality in this animal, man? 
' A. That is correct. 
Q. And that in many of his reactions he reacts like an animal and in some 
he reacts like aman? A. He reacts more like a rational man. 
.Q. Or a rational animal? A. Rational animal. Under certain circum- 
stances, he reacts more/on impulses and under other circumstances, on a higher 
290 level of human being. 
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Q. Going on the rational aspect reactions or on the physical basis as re- 
gards this man, isn’t his reaction oftentimes more in his animality than in his 
rationality? A. I am going to have to ask you to repeat that. I lost part of the 


question. : 

Q. Speaking only from the aspect of the reaction of this man and reducing 
it to a physical level, isn’t it a fact most of his conduct at that particular time is 
more attributable to the animality rather than the rationality in his being? A.I 
have a little problem with the word animality. If I were to respond to your ques- 
tion in saying this individual under certain circumstances is less rational, is 
acting at a reflex level, I think I would agree that under these circumstances in- 
dividuals are acting more reflexly than rational. We all had the experience during 
the war of being bombed and you automatically learned you ducked and got under 
deck when you got near a danger area. This is what I would consider more ani- 
mal; you are acting in a life preservative level. | 

Q. Take, for example if you will, two prize fighters. One prize fighter 
throws a punch and the other reacts to avoid that punch. This is more animal aspect 
than rationality, is it not? A. I agree with you they react to avoid punches. I don’t 

291 think it is quite in that form; I think this is a condition reflex as a result of 
training. He learns to duck as part of his training. | : 

Q. Doctor, using your term, it is a usual reaction, is it not ? A. It is a normal 
reaction to duck under these circumstances. ! 

Q. If a person in his mind expects that he is going to be stabbed by another 
person, isn’t it a completely usual reaction for him to attempt to defend himself? 

A. If an individual expects to be stabbed, he would defend himself; yes. 

Q. That is a usual reaction? A. That would be a usual reaction. 

Q. Wherein does the circumstance of the hypothetical case I have just given 
you differ from the situation in which Carl Misenheimer described to you on Octob- 
gr 26 as having been in on June 7th? A. AsI would see similarities, the defendant 
on this occasion expected to be attacked and he followed the usual psychiatric prin- 
ciple which is known, which is known as flight or fight reaction. An individual in 
circumstances of fear will either run away or turn and fight. : 

In this case, his natural reflex was to do one or the other, and being taken by 
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_ Surprise when he heard someone behind him who said, ‘You, S-b., I have got 
- you now. I am going to cut your throat’’ -- or words to that effect. Having the knife 
.in his hand, his reaction would be either to run or fight. And he chose to fight. It 
292 is a natural reaction. 
: Q. It is a natural usual reaction ? A.To attack the person attacking you, - 
> Yes. 
Q. Then you can rateeibate no unusual peyetitebde symptoms to such conduct ? 
A. But I can because I can say that an individual is acting under the influence of 
temporary insanity when he is acting without reason, without being rational. We. 
have agreed he is acting in an animal way, he is acting in a way one does react 
in self-defense. I don’t think if I were to come up there and attack you at this 
moment that either one of us would come away dead. 
-Q. No, but I would imagine I would be fearful. A. I don’t think you would 
be that fearful, there are many people here to protect you. In his circumstance, 
-he was alone. He thought, “I am here on my own, I have got to defend myself.”’ 
Under these circumstances, there are twenty people here who would come to one 
of our defense. The circumstances are different when you are alone, when you are | 
Somewhat under the influence of alcohol, when you are not thinking clearly. I — 
“still feel this is definitely a psychotic way an individual acts without reason. | 
293 $$The human being is a rational, responsible person. When the person ceases | 
to be rational and responsible and is contrary to being ‘normal’ -- 
~Q. Are you stating the conduct of the defendant Misenheimer at the time he 
defended himself were not usual acts under these circumstances? A. It is not 
arts of a reasonable man. He was a insane. Tam using the word reason- 
able in the sense of a rational act. 
| 2. My ’ question is how would you expect a rational man to act under these 
| circumstances? A. I would expect a rational man when he didn’t find a policeman 
at the callbox to have kept on going until he found a policeman, not to have so little 
imagination, so little possibility of sizing up the situation to return to where he was 
a few moments ago being threatened'€o have his throat cut. 
-Q. The time I was talking about was the time he did return and was faced 
with a knife. Wasn’t his reaction at that time that of a rational man? A. To at- 
tack and kill? \ 
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Q. He told you he did it in self-defense? A. You have asked me two 
294 questions. | 
Q. Assuming it is in self-defense, Doctor. A. If you mean the individual 
stopped, thought out the thing and said to himself, ‘I have these various ways of © 
escaping: I could do this or that", I think he acted reflexly at a level in which 
he functions which is more physical than rational at this point. And having a 
knife in his hand, the first thing which occurred to him, he reacted to it in the 
way he would react in this specific case of this particular man at this particular 
time which was to thrust out with a knife, and it happened to hit a man. 
Q. Assuming he thought, Doctor, that that other man was intent upon striking 
| him with a knife and was at close quartes, wouldn’t the usual reaction be to thrust 
out with the knife at his object of attack, which the defendant did ? A. The assump- 
tion we have is this man did not give thought'as to whether the person attacking 
him had a knife. He heard someone Say, ‘‘You, s.o.b., Iam going to cut your 
throat’’ -- or words to that effect. He didn’t wait to discover whether or not he 
had a knife, he struck out in fear that he was about to end time on pearth and about 
to be killed and he did not consider all of the facts. 7 
Q. Assume, Doctor, that the person had waited and saw the other person 
with the knife or saw movements of the other person that would: indicate to him 
295 that he had a knife and this person thought he was about to come at him 
with a knife, wouldn’t it be the usual reaction of a person with the knife who suspected 
to be attacked to thrust out with his own knife? A. We keep coming back to the usual 
reaction of a person. I have stated before, in my opinion, there is no usual reaction 
for circumstances. However, if this individual stops and considers various pos- 
‘sibilities and sizes up the situation and sees this individual has a knife, sees he 
actually means his threat, sees it is not just an emotional thing to terrify him, if 
he stops and gives consideration to all of those things, this individual is not insane 
temporarily; he is thinking and is acting rationally. Then, after giving considera- 
tion to all these factors, he attacks him with a knife -- This is a different thing 
than what we are talking about, because we are talking about a man who reacted, 
in psychiatry, with flight or fight. He acted impulsively; he did not wait to see 
whether the other person had a gun or had a knife. He acted without thinking, with- 


out reason or rationality. 
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The case you assume now is a different case. 

Q. Aren’t you talking, Doctor, about the degrees of good judgment or bad 
judgment ? A. Not explicitly; I may have implied there are degrees of judgment, 

296 which I believe. 

Q. Wouldn’t you say there are degrees of iianemaant when you lower the 
scale from excellent to good and then you get to such bad judgment that it is 
some type of insanity? A. I don’t thinkI said that. 

.Q. Now, Doctor, in this particular case, that of Carl Misenheimer, you 
testified, did you not, you could not render an opinion as to whether on June 7 at 
the time of this crime Carl Misenheimer could distinguish between right and 
wrong? A. I think I said that, and what I meant to say was because of the nature 
of his disorder, he did not advert to the question of right and wrong; he was acting 
reflexly. If he did not give consideration and ask himself, ‘Is my act right or 
wrong ?’’, then there is no question as to whether he could distinguish ‘between 
right and wrong. 

Q. Regardless, Doctor, you still inake the statement now that on October 26 
when you examined this defendant, you could render no opinion as to whether or 
not he could distinguish between right and wrong on June 7, 1958 ? Al said on 
June 7th, at the time of the commission of this offense, it is my opinion that the 
defendant was in such a state of mind as a result of this accute panic of fear that 
he did not give thought to his act, that he did not advert.to the question of right 
and wrong, that he did not give consideration to whether the act was right or wrong »y 

and that this then would take away the second part of it, could ke adhere to what _ 
297 was right, because he did not give thought to right and wrong. 

Q. You don’t say, do you, Doctor, anybody who is experiencing fear, how- 
ever legitimate the basis for that fear might be, is suffering from temporary in- 
sanity? A. No, sir, I don’t say that. This particular individual was ina panic 
of fear. It is not a usual state of fear; it is a maximum state of fear. 

-Q. This temporary insanity you testified existed on June 7, 1958, would’ you 
give the jury an idea of its duration or length in time? A. Five minutes. 

Q. Now, Doctor, would you attribute one of the psychiatric terms of psycho- 
sis to that five-minute condition? A. I would call it a panic reaction. 
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Q. Panic reaction? my I suppose this could be classified under anxiety 
reaction, but it is more than just plain anxiety. It is panic. | 

Q. You wouldn’t say that it is a psychosis or neurosis ? A. A psychosis 
is not the same as insanity in the sense we are using it. If you! wish to classify 
that in the sense he ceases to function as a rational individual in contacts with 

298 reality, this man was psychotic. If you are asking me the: name of this 
psychosis, it is not manic depression or paranoid. This isa state of panic in 
which the individual, due to overwhelming fear, acted inan impulsive reflex manner. 

Q. Can we infer, Doctor, in the case of Carl Misenheimer you found to 
exist a five-minute psychosis? A. I would Say he did have a psychosis. which 
resulted in loss of reality for a period of five minutes. This is not good peyens 
atric terminology but it would be acceptable. 

Q. Doctor, you say there is no name applied to the particular thing that you 
and I have now agreed upon as a five-minute Psychosis? A. We have not agreed 
on a five-minute psychosis. We are agreeing this person suffered from a psy- 
chosis for a five-minute period. I have stated this, to me, is a five-minute panic 
reaction. ! 

Q. I thought you had agreed this had been a five-minute psychosis, Doctor, 

THE COURT: I think we have gone in this enough, : 

BY MR. OMALLEY: ! 

Q. Is there some reason why your colleagues in the psychiatric field have 
not attributed or have not given a name to what you have just described ? A! 

299 think to most of my colleagues this is an entity and I could refer you to the 
psychiatric journal of two months ago. I have applied to it the name panic reac- 
tion, which I think would be acceptable, which is a condition which we recognize 
in psychiatry as an entity. 

Q. You say all your colleagues adopted that terminology ? A. I said most 
of them. ! 

Q. You say most of them? A. Of course, I don’t read their minds and the 
literature recognizes this condition, Henderson and Gillespie which is a text book 
of psychiatry, and you will find very good articles in the Ameriean Psychiatric 
Journal -- I think it was two months ago. I don’t have it with me. | | 
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Q. During this sixty-minute conference that you had with the defendant, 
Doctor, did you determine whether or not he had a mental disease? A. When? 

Q. On june 7, 1958. A. Are we using the word disease in the terms of 
the Durham formula or in the psychiatric sense ? 

Q. Iam using it in terms of the Durham formula. A. The Durham formu- 
la says it is a mental condition capable of progressing towards saprovemet or 

300 deterioration. 

‘THE COURT: Let me give the legal definition from 2 very well known case 
in the Court of Appeals. Let me ask the question. Doctor, do you ‘agree with this 
definition? The distinction between a mental disease and a mental defect is:a | 

_mental disease is a condition of the mind which is considered capable of either im- * 
proving or deteriorating. In other words, a mental disease is a condition of the 
. mind which is deemed capable of getting better or getting worse. On the other 
hand, a mental defect is a condition of the mind which is not considered capable 
of either improving or deteriorating and it may be either congenital, that is, 
existing at birth, or the result of an injury, or the residual effect of a physical or 
mental disease. In other words, a mental defect is a permanent condition not 
considered capable of improving or deteriorating, whatever the cause may be. 
-Do you agree with that definition, Doctor ? 
THE WITNESS: I would agree this is the distinction made within the Durham 
case,yes. , 
BY MR. OMALLEY: : 
| Q. I had asked you, Did you find from your examination on October 26, 1958, 
that Carl Misenheimer had been suffering from a mental disease on June 7th? A. 
In terms of the Durham decision just read, I believe he was suffering from a mental 
301. disease because he was suffering from a disease which tended to improve, 
had reached 2 maximum which tended to disappear. 

Q. In a psychiatric sense, when you think of a mental disease, don’t you 
think of something more than merely a condition that can improve or get worse ? 
A. This would certainly not be my first thought if I were asked to give the definition 
of a mental disease. 

_Q. If you were to give the definition of mental disease, Doctor, you wouldn’t 


t 
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restrict yourself to the terminology which the Court of Appeals used and which 
His Honor just read? A. I would not. 

Q. According to your testimony, if it was a mental disease you would testi- 
fy it was not a mental defect, I assume. A. It was not a mental defect. 

Q. Doctor, would you be in a better or worse position to determine the actual 
mental condition of Carl Misenheimer if you had examined him closer to the date 
of June 7, the date of the killing, than as it exists on October 26th? A. I think 
there is only one answer: The closer you examine a person to the date of the 
offense, the easier it would be to make a determination. | 

Q. Would it be more accurate if you examined him, say, a month after the 
offense than it would be if you examined him five months later ? A. Some patients 

302 remain the same for five months after the event as they were the day of the 
offense. 

Q. Thank you, Doctor. 

THE COURT: Mr. Nussbaum, do you have any more questions of this 
witness ? 


MR. NUSSBAUM: I want to get Doctor Cavanagh to identity these records, 


Your Honor. i 

THE COURT: Hasn’t it been stipulated they are the records? 

MR, NUSSBAUM: That he read them in conjunction with his examination. 

THE COURT: Will counsel stipulate Doctor Cavanagh studied, read or 
considered Defendant’s Exhibits 1 and 2 for identification in connection with his 
examination of the defendant ? | 

MR. OMALLEY: As they have been marked by counsel at the bench. 

THE COURT: That is correct. 

MR. OMALLEY: The Government will stipulate that. 

THE COURT: Very well. Do you have any other questions of this witness ? 

MR. NUSSBAUM: Yes, Your Honor. | 

THE COURT: You may proceed. 

REDIRECT EXAMINATION ! 

BY MR. NUSSBAUM: | 

Q. Doctor Cavanagh, I want to get one thing clear. Even though assuming 
you have said the defendant Carl Misenheimer was temporarily insane or suffering 
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from temporary insanity at the time of the offense, that fact itself wouldn't keep 
him, or anybody else under similar circumstances, from defending himself if he 
thought he were about to be harmed? A. Iam not sure I understand your question. r 
As Iunderstand your question: Would an individual who was temporarily insane 
lose his ability to defend himself? Is that the question? 

Q. Yes. A. His physical or mental ability? 

Q. I mean physical defense as related to you in this case by him. A. Iam ¢ 
afraid I don't understand your question. The individual, as I described this par- 
ticular defendant, was in a panic of fear and did strike out against the object of 
this fear. If defending himself is to be used in regard to this reaction, I have no 
quarrel with the word, certainly he did not lose his physical ability. Thereare ~ 
some people who freeze up with fear. As I said before, each person reacts dif- 
ferently. 

304 MR. NUSSBAUM: That is all, Your Honor. 

THE COURT: I have just one or two questions. Ladies and gentlemen of the 
jury, I want to caution you when the Court propounds or asks questions of a wit- 
ness, that doesn't imply I favor one side or the other. ‘You should not infer, guess 
or specualte how the Court feels as to whether I am in favor of the Government or 
whether I feel the defendant is innocent. The only reason the Court ever propounds 
questions is to develop one or two facts which I think probably have not been de- 
veloped as a result of interrogation by counsel; it doesn't indicate how I personally 
feel about this case. I will have more to say on that when I charge you. 

Doctor, when you examined the defendant and talked with him during that 
period of one hour after you had studied the records of the hospital, the Veterans 
Administration records, and after I assume you had been interviewed by Mr. 
Nussbaum as to what his client was charged with -- Had you gotten information 
from Mr. Nussbaum? 

THE WITNESS: I had a brief telephone conversation with Mr. Nussbaum and 
he explained the fact he had a patient in jail, who had no money, and he asked would 
Isee him. I said I would and he did make the appointment for me at a later date. 

305 THE COURT: I will get down to the interview you had with the defendant. 
He gave you, did he not, his version of how this offense occurred? 
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THE WITNESS: This is correct. 

THE COURT: He told you in detail what occurred ? 

THE WITNESS: Yes. 

THE COURT: Did you assume for purposes of your examination that what 
the defendant told you as to how he happened to cut this Dereon) and kill him, that 
he was telling you the truth ? : 

THE WITNESS: AsI stated in the beginning of my testimony, I was im- 
pressed with his truthfulness. With this qualification, I made my formulation of 
the case on what he told me. 2 

THE COURT: Have you learned or been informed there is another version 
as to how this person happened to be cut? Would that interfere with your conclu- 
sion? | 

THE WITNESS: I was so informed. It would not change my opinion. 


THE COURT: Thank you, Doctor. 


* &¢ 2&2 & & & & & 


306 THE COURT: Is there anything further, Mr. Nussbaum ? | : 


MR. NUESBAUM: I had not completed reading from the records, Your 

Honor. , | 
xe = 5 & MF a * * : : 

THE COURT: You may read them or you may refer to them in your argu- 
ment, as you wish. | 

MR. NUSSBAUM: May I just read this to them, Your Honor, in order to 
save time ? 

THE COURT: Very well. 

307 MR. NUSSBAUM: At this time, I just want to read, ladies anc gentlemen 
of the jury, what is stated on the Certificate of Disability for Discharge So as 
to give you a better background at this point of the condition of the defendant 
at that time. | 

It is stated here: ‘‘After careful consideration of all information obtain- 
able and critical examination, we find this individual sacar bd unfit for mili- 
tary service because of: 
‘‘Anxiety reaction, chronic, severe with neurasthenic features. Disability 
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was moderately precipitated by six months overseas in Southwest Pacific Theater 
of Operations and due to minor head injury, sustained in truck accident. Predis- 
position in this case is moderate; soldier was orphaned at infancy, had frequent 
fights as child and occasional intemperate use of alcohol. Further hospitalization 
is not considered necessary as maximum degree of improvement resulting from 
same has been attained. Disability incapacitates by reason of persistent symptoms ~ 
of headaches, tension, irritability, intolerance of noise and people, startle reaction, 
poor appetite, listlessness, apathy and mild depression, which have failed to yield 
to treatment and render him unfit to perform any duty in the military service.’’ 

The other I could refer to in my See Your Honor. 

THE COURT: Very well. . 

MR. OMALLEY: I would ask for the date of that statement ? 

THE COURT: Yes. Would you give the date of that report, Mr. Nussbaum ? 

MR. NUSSBAUM: That was dated January 25, 1946. 

THE COURT: Does that conclude your case with the excerion of the other 
matter we talked about at the bench? ons ; ~ 

MR. NUSSBAUM: Yes, Your Honor. 

THE COURT: All right. | 


<7 * * * * 


Thursday, November 6, 1958 


* *+ © &* © & *& *€ 


MR. NUSSBAUM: At this time I wish to offer into evidence Defendant’s . 
Exhibits 1 and 2. | | , | 

THE COURT: Defendant’s Exhibits Nos. 1 and 2, the portions which the 
Court has ruled are admissible, are received in evidence. | ‘ 


(Defendant’s Exhibits Nos. 1 and 2 were received . 
into evidence s) 


312 Whereupon, 
HARRY EDWARD GATES 
called as a witness on behalf of the defendant, having been first duly sworn, 
took the witness stand and testified as follows: 
a DIRECT EXAMINATION 
BY MR. NUSSBAUM: 
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Q. Would you give us your full name, please, sir? A. Barry Edward 
Gates. 

Q. Are you with the Fire Department of the District of Cohumbia ? A. 
That is right; Rescue Squad No. 1. 3 

Q. Were you so employed on June 7, 1958? A. Yes, sir. 

Q. Did there come a time on that date of June 7, 1958, that you and Mr. 
Oppenheim, a fireman, responded to the scene of the death of Moses Banks 
Strother? A. Yes, sir. | 

Q. Do you recall where that was? A. That was in the 900 block of N 
Street, Northwest. | 

Q. Do you recall what time you got there, about? A. Approximately ten 
minutes after ten. 3 

Q. And when you got there, what if anything did you abserve at the scene ? 

313 A. When we first got there, the first thing we looked at was the person 
lying on the sidewalk in a large pool of blood. Then we went over to him and 
saw he was in an apparent lifeless condition. At this time a man whom I don’t 


know, he was a colored man, came up to me and ina whispering voice said -- 
cs * * . * x 5 * ! 


BY MR. NUSSBAUM: | 

Q. As a result of this conversation, what happened? A. I walked down 
the street in the direction of 10th Street where the defendant was standing and I 
asked him, I said, ‘‘Did you do this?’” He replied in words very similar to tanee 

314. -- Iam not certain of the words -- ‘‘Yes. I know you are the police and I 

know I am going to jail.’ I asked him what he had done with the knife. He said 
he had thrown it away. I asked him if he had any other weapons on him and his 
reply was, ‘‘No.’”’ | 

I then told him he had better come ‘with me and he was very calm. He wasn’t 
excited at the time. I took him by the belt and walked to the direction of where the 
victim was lying and where the ambulance was parked in the street. I asked Private 
Oppenheim, who was my partner in the ambulance, to call the police and to tell 
them to expedite it, that we had the person who had apparently committed the 


crime. ! 
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Q. Now, let me ask you this question: How far away was the defendant -- 


I assume this is the person you are talking about? A. Yes, sir. 

Q. How far away was he standing when he was pointed out to you? A. He 
was approximately the width of the courtroom away. 

Q. The width of this courtroom? A. Yes, sir. 

315 Q. And that was towards 10th Street? A. Yes, sir, not far from the church. 

Q. You were standing in front of the church? A. That is correct. 

Q. That was the scene where the dead man was? A. Yes. _ 

Q. He was standing where? A. He was standing on the sidewalk. 

Q. Now, do you recall whether or not you saw him running from the scene 
at any time? A. No, sir, he didn’t run at any time that I saw him. 

Q. Do you recall whether or not anybody else ran after him and appre- 
hended him? A. No, sir, not to my knowledge. 

Q. You know that from the time that-you saw him nobody was running after 
him; is that right? A. That is correct, sir. . 

* * * £ *£ *£ * * 
CROSS EXAMINATION 

BY MR. OMALLEY: 

‘Q. You didn’t see the deceased fall on the street, did you? A. No, sir. He 
was lying down when we got there. | 

Q. And apparently had been lying there for some time, is that correct ? 
A. For a while, yes. 


316 Whereupon, 
JAMES A. RYAN © 
called as a witness on behalf of the Government, having been first duly sworn, 
took the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. OMALLEY: 
Q. Will you give the Court and jury your name, please? A. My name is 
Doctor James Ryan. 
317 Q. And you are a medical doctor? A. Yes, sir, 1 am a graduate of George- 
town University Hospital in 1953. 





141 


Q. Do you have a specialty, Doctor? A. My specialty is psychiatry. 
Q. Where are you presently practicing psychiatry? A. At present I am 
Assistant Chief Psychiatrist at District General Hospital and I have been so 


for the past four months. | 

Q. Prior to that time, Doctor, what experience had you in ‘the field of 
psychiatry ? A.I had two years of psychiatry residence training in Georgetown 
and two years of psychiatric research in Beth-Israel Hospital in mua Massa- 
chusetts. 

Q. And prior to that, of course, you had received your medical degree in 
Georgetown University ? A. Yes, and one year of medical internship in George- 
town Medical Hospital. ! 

Q. Since specializing in the field of psychiatry, have you examined a large 
number of patients? A. Yes, sir. : 

Q. Doctor, as part of your assignment as the assistant Chiet Psychiatrist 
at District General Hospital did you have occasion to examine one Carl M. Misen- 
heimer? A. Yes. I examined Mr. Misenheimer with a formal mental status ex- 

318 amination on August 14th and then I saw him again -- that was for about 45 
minutes. I saw him again for 45 minutes about two weeks after the 14th of August, 
and then over a 60-day period I saw him almost daily in my rounds on court serv- 
ice at District General Hospital. During this time I had oceasion to speak to him 


three or four times for periods of ten minutes. 
* * * * *©* * *€ 


BY MR. OMALLEY: | 

Q. Other than your observations on your many rounds of the wards, did you 
conduct any other types of examinations on the defendant? A. Yes, we carried 
out psychological testing on Mr. Misenheimer. This was done by Florence Kirby 
of the District General Hospital, a person of some 30 years experience in psycho- 
logical testing. We also carriedout a neurological examination conducted by 

319 Doctor Edwards, Chief Neural Resident at District General Hospital. It in- 

cluded a complete set of neurological tests, including a brain wave examination. 

Q. And, Doctor, did you learn the crime with which the defendant is charged 


and the circumstances surrounding the crime on June 7th? A. I knew of the crime 
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with which he was charged prior to my examination. 

Q. You knew the crime consisted of stabbing of another individual at about 
10:00 p.m. on June 7, 1958? A. Yes, sir. | 

Q. Doctor as the result of the examinations that you have made and the ob- 
servations you have made of the defendant Carl M. Misenheimer, coupled with 
your knowledge of the crime and the tests you ran, have you arrived at an opinion 
as to whether the defendant, on June 7, 1958, was suffering from a mental disease 
or mental defect? A. On June -- 

Q. Seven of 1958. A. Yes, I have. 

Q. What is that opinion, Doctor? A. My opinion is that he was not suffer- 
ing from a mental disease at that time. 

320 Q. Was he suffering from a mental defect? A. He was not. 

Q. At that time, Doctor, in your opinion Carl Misenheimer, the defendant 
in this case, was able to distinguish between right and wrong? A. Yes, he was. 

Q. And upon distinguishing between right and wrong, was he able to do the 
right and avoid the wrong? A. Yes, he was. 


Q. Now, Doctor, do you feel or can you render an opinion as to whether or 
not the act performed by Carl Misenheimer.on June 7, 1958, was the result of an 
irresistable impulse? A. In my opinion it was not the result of an irresistable 


impulse. 
* = us x oF * ae x 
CROSS EXAMINATION 

BY MR. NUSSBAUM: 

Q. Doctor Ryan, do you have the records of your examination and the 
matters you have testified to concerning the patient, with you? A. Yes, I do. 

Q. How long was he actually at District General Hospital, if you recall? 

321 A. Slightly under 60 days, about 57 days perhaps. 

Q. About 57 days? A. I believe so. 

Q. As I understand your testimony, you saw him on two occasions for 
45-minute interviews and then again you saw him at intervals in your rounds on 
the ward during those 57 days; is that correct? A. That is correct. 

Q. Do you know the I.Q. of this defendant, Doctor Ryan? A. Yes, Mr. 
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Misenheimer has an 1.Q. of 92 on the Weschler Bellevue test. 

THE COURT: Will you explain to the jury what the Weschler Bellevue test 

THE WITNESS: Yes. This is a particular set of I.Q. tests which has been 
designed by a New York psychiatrist in New York City. It is the most widely 
used set of 1.Q. tests. I believe it is used routinely on persons entering the 
armed forces. Generally speaking, when one hears anI.Q. given about a person, 
it refers to an I.Q. given on the Weschler Bellevue ante Tigence Taune which we 
have available. : 

AnI.Q. score of 92 on this examination would place a person in the normal 
I.Q. range. In some groups, it may be a little on the lower side of normal. There 

322 are some differences of opinion as to just where the lower range of normal 
is. An I.Q. of 92 would not call for the qualification of dull normal which is used 
when there is a question as to a person having an I.Q. somewhere near the range 
of normal. So that our I.Q. determination revealed Mr. Misenheimer to have an 
adequate I.Q. in the normal range. | 

BY MR. NUSSBAUM: : 

Q. What do you mean by adequate? Is there any way you ‘use the word ade- 
quate to express his intelligence? A. Actually, perhaps this is the word which 
we might rather extend beyond the consideration of the I.Q. which we gave him -- 
when we speak of a person having sufficient intelligence to care for his acts, in- 
sight. A person may well have an I.Q. of 60 which would be oe to distinguish 
right from wrong in his behavior. 

Q. You didn’t take into consideration his I.Q. as to his. sanity? A. No. 

Q. That is just a secondary bit of data, is it? A. Yes, that is correct. 

Q. Now, Doctor Ryan, is there any relationship between a person’s I.Q. 
and the effect of alcohol on the person’s mind? What I mean to say is if a person 
of an I.Q. of a certain number -- would drinking alcoholic beverages have a greater 

323 effect upon lower or greater I1.Q.? A. I think ifa person’s 1.Q. is somewhere 
in the 60 range, perhaps, or in the lower range of I.Q. that their judgment perhaps 
would suffer to a greater extent from drinking. I think, though, that a person with 
an 1.Q. of 80, 90, 92 would have to be held to have the same effects from the use of 


alcohol as any other person. 
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Q. Iam sorry, I did not hear the last. A. Would have to be expected to 
have the same results from drinking that we might expect of a normal person. 

Q. Doctor, do you know of your own knowledge whether this defendant’s I.Q. 
was lower than what the service would accept? A. His 1.Q. is perfectly ac- 
ceptable for the Armed Forces. 

Q. Assuming his I.Q. were 120 -- would alcoholic beverages have as much 
effect on a person with ‘an I.Q. of 120 as it would on 2 person with an I.Q. of 92? 

MR. OMALLEY: I object, Your Honor. 

THE COURT: What is the purpose of your question? Maybe you can ex- 
plain the reason for your question. The issue in this case is whether or not the 
defendant was legally insane at the time of the commission of the alleged. offense. 

MR. NUSSBAUM: I thought it was part of the overall picture. I can forget 


se 
324 THE COURT: You may proceed. 
BY MR. NUSSBAUM: 
Q. Doctor, he does have a psychiatric classification, does he not? A. Yes, 


he does. 

Q. What is his classification, Doctor? A. We arrived at a diagnosis of a 
character disorder in Mr. Misenheimer’s case. Actually, we call it a passive 
aggressive personality trait disorder. Now, perhaps I could enlarge on the mean- 
ing of such a -- 

THE COURT: I don’t like to interrupt a witness, but I know doctors have a 
habit of using medical terms -- this isn’t in the nature of criticism, Doctor. I 
would like to say in effect we have laymen on the jury. As you know, if a doctor 
would hesitate or pause 2 moment to explain any medical terms used, the jury 
would understand better. When you say passive aggressive personality, if you 
would stop and break that up, it would help the jury to understand your testimony. 

THE WITNESS: I realize that is a term which is confusing to doctors as well 
as laymen. It is a specific psychiatric term. I feel compelled to elaborate on the 
meaning of that term. 

When we say a character disorder, actually we are talking about a person’s 
general way of reacting to life. In our code book of so-called disorders, we include 
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certain characteristics which are considered variations of normal character. 
For example, we included the character which describes the typical behavior 
of most doctors, typical behavior of certain athletes, and so on. So when we 
give a name to a person’s character, we are generally describing variations of 
the normal, 

There are certain variations of the normal which have more limitations 
on how well a person gets along in the world. That is to say, there are certain 
variations of the normal which we would call more immature characters. 

The term which we applied to the defendant is the term which suggests one 
of the characters which is a little bit less mature than the normal character. 
This is a term which embraces a wide number of people who are found in soci- 
ety. It is a term which covers, if I were to give the groups of people who come 
under this type, most people who have difficulty in service leading to discharge, 
simple adjustment difficulties -- a very large number of these people have this 
character. People who have a low boiling point, fly off the handle easily, get in 
fights -- A fair number of these people fit into this diagnostic category, which 
suggests they are not quite as mature as the more mature group of people within 
the range of what we might call normal. . 

So when we use the term we are speaking of a person who fits into the 

326 group of what we might call normal, perhaps, for legal purposes; or if you 
are speaking generally of normal as distinguishing the people who have a definite 
mental illness, we would say this person doesn’t have a mental illness but within 
the group of our population, he is one of the less mature, less grown up of the 
members of the population. That is the meaning which would attach to this term 
passive aggressive personality trait or character structure. : 

BY MR. NUSSBAUM: : 

Q. Are you not in effect talking about his competency, insanity or mental 
state when you say that? A. I don't feel we are. I am saying we are able to look 
at a group of normal people and single out those who are a little bit less grown 
up, but at the same time who may meet the criteria of being able to use judgment, 


foresight and know right from wrong. 
Q. What I mean is: this is a mental state or condition ye are talking about 
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as opposed to an organic difficulty or physiological difficulty, isn’t it? When you 
Say you have classified him as passive aggressive personality, are you not talking 
about a mental matter and not a physical matter? A. Iam talking about a varia- 
tion within the range of the normal population. It is a mental difficulty, it is a 
psychological difficulty which we feel we are able to recognize within the range 

of the normal population. 

327 Q. Don’t you think that this passive aggressive personality that you have 
designated has something to do with his reasoning power, judgment power under 
certain circumstances? A. Perhaps I could enlarge on that for you. ‘When we 
Say a person is less mature, we say their judgment is not quite as-good as some | 
other people in the normal population. People who fit into this group generally 
come to know their judgment isn’t quite as good. They know if they get into a 


certain situation, they are likely to get into a fight. 

For example, many of them learn from experience they have a lower boil- 
ing point, let’s say, and they learn to avoid situations in which they get into 
trouble. Again, I would offer the comparison of how a person with a somewhat 


less mature character reacts under the influence of alcohol -- actually, every 
human being reacts differently under the influence of alcohol. I would say a 
person in a somewhat less mature group would be more likely to get into a fight 
while under the influence of alcohol. People who have this type of character know 
if they drink they are likely to get into a fight because it is an experience they 
go through time and time again, so that we might say when they are under the 
influence of alcohol, their judgment is not quite as good as the most mature people 
in our population. But, at the same time, they know their judgment can become 
clouded a little bit sooner. 
328 I think we are making really a subtle distinction at this. point, which psychi- 
atrists are able to do. I am not sure it is a distinction laymen would ordinarily 
make. It is a distinction we are accustomed to making in our psychiatric work 
which we feel competent to make, but it is not the type of distinction the layman oo 
called upon to think about. 
But perhaps if the members of the jury would reflect on people they know, 
they would know there are people who are less grown up who you would never say 
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are not normal. But if you were asked to pick out someone less grown up among 
your circle of acquaintances, you would probably be able to pick someone who has 
a tendency of getting into fights more easily than the ordinary person. 

-Q. Did I understand you to say psychiatry doesn’t expect the same conduct 
of a man such as the defendant as contrasted to one who doesn’t have this classi- 
fication of passive agressive personality? A. I am not sure what you mean to ask 
by that. | 

Q. Let’s assume that you have a person who doesn’t have this passive ag- 
gressive personality, wouldn’t you expect more in the way of judgment and reason- 
ing of that person than you would of the defendant with this character classification ? 

329 A. As far as the degree of judgment that is required to adhere to normal so- 
cial standards, I would expect they both would have the same degree of judgment 
because when we use this category we place this person ina category of less 
mature character, at the same time we are Saying they have a sufficient amount of 
judgment to adhere to normal social standards. 

.Q. Did the defendant relate the circumstances surrounding this ees to 
you? A. Yes, he did. ! 

Q. When you initially examined him, I presume? A. Yes. : 

Q. And did he carry it through in detail? A. Yes, he did. 

Q. Did you ever form the impression that he was a malingerer or not telling 
you the truth? A. No, I did not. ! 

Q. You believed he told you the truth on all occasions when you conversed 
with him? A. That is correct. ! 

.Q. Did you have occasion to refer to any prior records this man has had in 
the service? A. I believe after the time we sent in our official report, you came 
to the hospital with a full record of his service history and at that time I looked 

330 over the entire record and felt that it was perfectly consistent with what 
we had written in our letter. ! 

There was further evidence of the fact that he fit into this ine of people 
who have a somewhat less mature character but who have sufficient maturity to 
adhere to our usual social standards. : 

-Q. Isn’t it the general procedure in the hospital where you are, as well as 
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other psychiatric hospitals, that you talk with relatives of the patient and make 
a background study to determine the background of the person before you make 
a diagnosis of the person? A. We do that in some cases. In any case where we 
have a question of doubt, we call in relatives and carry out a social study. We 
don’t have sufficient staff to carry out a social study on every person we have in 
there as we have a fairly heavy case load. 

Q. You do endeavor, do you not, as a matter of medical technique and pro- 
cedure to determine what happened to this person whom you are examining? A. 
‘Yes, where there is any doubt about our diagnosis. 

.Q. In other words, it would be proper psychiatric technique if you were to 
interview the patient himself and on the basis of that interview render a conclu- 
sion without finding out about his background? A. Yes, we do this many times. 

331 Q. In your personal opinion, do you feel the background means anything 
in your diagnosis? A. Not in our diagnosis. Much like the service history, 
it might provide confirmation but at a time when we feel we wouldn’t need con- 
firmation, it wouldn’t mean anything. 

Q. Could it not point to some other direction that you nad not thought about ? 
A. I would say when we have arrived at a definite opinion that it wouldn’t. 

Q. Doctor Ryan, do you believe in your own mind that the defendant was in 
the grips of fear at the time he stabbed the deceased ? 

THE COURT: I want to ask you a question: Wouldn’t that be based on what 
the defendant told Doctor Ryan? The doctor wasn’t there, was he? 

MR. NUSSBAUM: Yes, in his opinion. 

THE COURT: It is a matter for the jury to determine what the facts are in 
the case. 

MR. NUSSBAUM: I think it is proper. 

THE COURT: If the doctor has any way of answering that. The question — 
in this case is what was the mental condition of the defendant at the time he com- 
mitted the crime. Was he suffering from a mental disease or a mental defect and 

332 was the crime a product of that mental disease or mental defect? I shall 
tell the jury they are to decide the facts in the case. Now you are asking Doctor 
Ryan if this man was in fear at the time of the crime. If the doctor can answer, 


he may. 
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BY MR. NUSSBAUM: | ! 
Q. Can you answer that, Doctor? A. I was going to qualify my answer by 
saying we get into the realm of speculation when I try to comment as to the pos- 
sibility of state of fear. Again I certainly could not comment on it in way of degree 
of fear. What he described to me was a very clear picture of what happened in 
which he seemed to have a substantial awareness of what he was doing during the 
time that preceded the crime. | 
Q. I take it you are not in a position to make a determination along that 
line. A. As to his state of fear? | 
Q. Yes. A. I think that would be difficult. There are times when we talk 
to a person when they describe not just a state of fear but certain other condi- 
tions, certain other elements which would enable us to state that they were ina 
state of fear. At times we are able to say they were in a state of panic, that their 
333 whole -- what we would call -- defense structure, the person’s way of get- 
ting along in life, is completely shattered. There are times Wwe can say that 
positively, based on a person’s description of past events. In this case there was 
no indication of such a state of panic. I would say that. : : 
Q. He did tell you, however, the product of the fatal encounter was he had 
been assaulted by the decedent; isn’t that correct? A.Yes. . 
Q. And he told you the circumstances under which the assault occurred? 
A. He told me of the threats and of past difficulties with the decedent. 
Q. He didn’t tell you the decedent had cut him on the finger, if you remem- 
ber? A. I don’t actually recall this specific detail, but it would fit the picture. 
-Q. In view of what he told you that had transpired prior to this fatal en- 
counter, you don’t think he was under any particular fear or stress ? A. He de- 
scribed having a fear of the decedent and he described reasons which would sup- 
port having a fear, but I cannot say I have an opinion as to the degree of his fear 


334 at that time. | 
Q. But you believe that he was telling you the truth and was not fabricating 


his story ? ! 
MR. OMALLEY: I object to that. It has been gone into by two psychi- 


atrists. 
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THE COURT: I will say this again. The question as to who is telling the 
truth, what the facts are in the case is a matter exclusively within the province 
of the jury. 

THE WITNESS: I found Mr. Misenheimer at all times to be a cooperative 
person. I might say there are times when we can size up a person and know they 
are not cooperating and know that they are lying. I can only say I found him co- 
operative. I had no reason to question what he told me. 

BY MR. NUSSBAUM: 

‘Q. Doctor, you say the defendant had no mental disease or mental defect 
at the time he committed this offense which was on June 7, 1958; is that correct ? 
A. Yes. 

Q. What would you classify this passive reaction as? Wouldn’t that be a 


mental disease or defect? A. I believe my original remarks, my definition of 

the term is what we have in the code book which we have designed to explain 
characters, it is a sub-category among the normal character categories. I think 
to answer your question I would be going over my original explanation of character 


structure. 
335. If I may give you an analogy -- Doctors are able to classify normal people. 
-We have an asthenic person. This is a slender, slim person who may be prone 
to get a lot of colds and pneumonia. Such a person is normal and healthy but 
would be more likely to get colds or pneumonia. I would say when we use a term 
of this character structure, we would say this is 2 person less mature than the 
normai group of the population, who might possibly develop a mental illness, a 
form of disease and who might more readily develop a mental disease than mature 
people but in whom there is no mental disease at this time. | 
Q. Is this not a limitation upon a person’s mental processes, this aggressive 

reaction that you have spoken about? A. I feel this term limitation is such a gen- 
eralterm. A psychiatrist could pick out a certain element and say it is a limita- 
fion of a sort. I think it is much easier if I talk of a person’s judgment, whether 
such judgment is sufficient to get along in society at all. 

| Q. As you have examined him, is it a limitation upon him in any way? A. I 
would have to say yes, because a person in this group of people would, for example, 
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have more difficulty holding a steady job. But there are people even in other 

336 groups who have certain character traits which also make it difficult for 
them to hold steady jobs, so I don’t feel that I am commenting on something that 
is a very sick element of a person’s make-up. | 

Q. Isn’t.this a state or a condition which could get better 7 could get worse 
as time goes on? A. No, this condition in itself describes a person’s basic way 
of getting along in life. I have already said a person with this basic way of getting 
along in life would be more likely to have a form of mental disease at some time 
in his life but this is a rather remote likelihood. : | 

Q. Inhis case or generally speaking? A. Generally. _ 

Q. Then it is the kind of mental state or classification that could get worse, 
that could lead to a mental disease? A. This is not a case of something there that 
is going to get worse; it is rather a statistical fact. We know people in this group 
of our normal group might be more likely to have a form of mental illness. I don’t 
think it has even a great difference between the rest of the population. 

Q. As you have testified, Doctor, he has this passive aggressive personality. 
Is it possible for him to throw that off completely? A. No, because we are de- 
scribing a person’s basic way of getting along in life. People don’t change their 

337 character structure beyond a certain age. ! 

.Q. In other words, this is a stable condition of his; he can’t get rid of it? 
A. Yes. 

Q. But it could get worse? A. I do not think it would get worse; it would be 
a case of further hidden flaws which we did not detect which became manifested 
later. Such hidden flaw could be present in any person in the population. We 
wouldmt say a person’s character progresses. We would say there is a greater 
possibility of mental illness occurring in a less mature person, We don’t say 
there is something in a person’s character which progresses into a mental ill- 
ness. I wouldn’t want to give that impression at all. | 

Q. Doctor, you recall I showed you these records. There is one entitled 
‘Certificate of Disability for Discharge’’. It is dated January 25, 1946. It makes 
this statement: | 

‘‘Anxiety reaction, chronic, severe with neurasthenic features.’? 
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Doctor, could you explain to the jury what that means? 
THE COURT: I think you ought to let Doctor Ryan read that. 
‘MR. NUSSBAUM: Yes, Your Honor. 

(Witness perused the document.) 

338 THE WITNESS: First let me qualify anything I will say by saying it has 
been since this time psychiatrists have made a further effort to put our diag- 
nostic findings in categories.. At this time, there was a vast amount of dis- 
agreement. 

It is possible, for example, that at this time this term, this vores reac- 
tion, chronic, severe:.with neurasthenic features -- 

THE COURT: What does it mean? Give us the definition in layman langu- 
age. ee | 

THE WITNESS: This would mean a person who feels uneasy, feels ner- 
vous, possibly in one way or another, maybe by having physical symptoms. Some 
people have headaches, other people have upset stomaches somewhat more often 
than we might expect the normal population to have over some period of time. 
And this is what the chronic anxiety reaction means. In layman’s language we 
would say a person is a little more nervous. 

As you might expect, people that we say are less grown up we Say are not 
as mature as other people very often are more nervous. Little things bother 
them more. They feel uneasy or they have physical symptoms that trouble them 
more than the other population. So that what I said before about this diagnosis 
perhaps being very similar to the one we have made would still hold true. A 
person who has an immature character is much more likely to feel anxious a 

339 little more than the normal population, and in this interpretation we could 
use this term anxiety chronic reaction. 

The third term ‘‘with neurasthenic features’’ implies a person doesn’t like 
to work, 2 person doesn’t have very much energy to devote to work. Again it is 
something we find among people less grown up. They are perhaps more prone 
to find themselves out of a job without quite as much energy level to go out and 
look for a job. So it is 2 comment upon a person’s degree of energy, vitality. 

It is a distinction we make among the normal population. We know there are 
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people full of energy and there are people who are neurasthenia, which means 
a person does not have as much energy as perhaps the next person. 

BY MR. NUSSBAUM: | 

Q. Whatis the difference between that diagnosis and your diagnosis, 
if any? A. I have tried as I went along to say that this diagnosis of some 10, 
12 or 13 years ago might very well be expressed with the diagnostic term which 
I used now. It is a descriptive diagnosis which could very well be the same. I 
wouldn’t want to say that it is‘the same; I think itis. I would in any event be 
going out on a limb to look at this one form and say I know what they mean by 
that and I can compare it with my impression. | 

340 Q. As a matter of psychiatric principle, when there is a diagnosis made 

that far back when it is made, is it presumed in psychiatry that condition goes 
on as man’s life? A. Actually if we comment on a person’s character, their 
character never will really change after adulthood. Character goes on the same. 
This particular idea of anxiety reaction might indicate that ten years ago the 
defendant was a little bit more nervous and he might very well get into circum- 
stances where he might be less nervous at present. This is one way. in which. 
this diagnosis might differ from my diagnosis. This particular diagnosis might 
not necessarily be the same diagnosis. | 

Q. Have you ever seen a case in psychiatry where a former blow to the 
head has caused defects or impediments? A. Yes. | 

Q. You were told by the defendant that he had had a crash in the service, 
were you not? A. Yes. | 

Q. Did you attach any significance to that trauma? A. No, I felt that 
trauma those numbers of years ago -- my impression was it would have no 
bearing on his present behavior but to be sure we carried out neurological 
tests which indicated no evidence of after effect of that trauma of several years 

Also, our psychological tests would be even more sensitive to a head trauma 
in the defendant’s behavior, which our psychological tests failed to show. 

Q. Is it possible to have a trauma that would not show up on a psychological 
battery but yet would exist? A. Not such a trauma as influences his behavior 


right now. 
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Q. Would you give us your reason for saying he knew right from wrong at 
the time he committed the offense? What is your statement based on, Doctor? 
A. He told us that he knew what he was doing. He described his grievances 
against the decedent and how he felt, that he perhaps had best arm himself and 
that if something happened it would happen. He felt he had provocation. He 
knew exactly what he was doing and he weighed the possibilities of something 
further happening as a result of his preparation. 

Q. Is it on the basis of what he told you that he knew what he was doing 
that you concluded he knew what he was doing? A. Yes. 

Q. Have you ever had a patient who said he knew what he was doing when 
in actuality he did not know what he was doing? A. Yes, when there are many 
other things in what the person has told me which would explain why he was 

342 telling me he knew what he was doing. But in a case where a person 

gives a more clear-cut picture, where all of our questions which are designed 
to bring out other mental conditions that would cause him to say he knew what 
he was doing even though he didn't know -- when these questions don't bring out 
further pictures, we would have to say the person knew what he was doing. 

Q Doctor, having understood the doctrine of irresistible impulse as it 
is known in psychiatry and the law, even though he knew he was doing wrong, 
do you think his mind was so encumbered thet he had a will to do something 
that he couldn't pull himself back from doing? I don't know if I explained it 
right. Do you understand my question, Doctor? A. Yes, I understand your ques- 
tion. It is my opinion that there was not such an irresistible impulse. I will r 
Say that this is a more difficult question for me to answer. In that respect, how- 
ever, again like the question of fear, it is a little more difficult for me in this 
case to say that there was no irresistible impulse. My opinion was that there : 
was no irresistible impulse. That opinion is based upon the nature of his character. 
It is based on my knowledge of conditions where irresistible impulses arise. My 
feeling is this was not the situation. At the same time, I will say it is something 
on which my opinion is a little bit qualified. 

*x* *=«£ * © © © &©* © * 
343 BY MR. NUSSBAUM: 
Q. Was that all you were going to say in that connection? A. If I could 
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correct the last line to say my opinion as to irresistible impulse is a little 
bit more qualified. | 

Q;: You are not sure then that this could not be an irresistible impulse ? 
A. I mean my opinion at that time, when I examined him, was: unqualified; that 
my opinion as to this possibility of an irresistible impulse is not with the same 
full degree of certainty that I offered my opinion at the time I examined him. 

Q. In other words, Doctor, you are not absolutely sure that you can say 
the defendant was not overcome with an irresistible impulse at the time of the 
act? A. Yes, that is correct, as is true with a good many opinions, when we have 
a substantial degree of certainty as to the opinion but not absolutely sure. 

344 Q. You are certain he knew right from wrong but are uncertain as to whether 
it was an irresistible impulse? A. My opinion is he was not acting under an 
irresistible impulse, but I will point out that opinion is not quite as certain as 
the other opinion and could not be because of the impossibility a examining the 


defendant at the time of the act. 
Q. Doctor, in your opinion as a hypothetical matter could or would fear of 


an individual develop an irresistible impulse ? 

MR. OMALLEY: I object. 

THE COURT: What do you mean by that, Mr. Nussbaum? 

MR. NUSSBAUM: I will restate the question. | 

THE COURT: Aren’t you trying to show irresistible impulse which you 
are talking about is a mental condition connected with a mental disease or mental 
defect ? 

MR. NUSSBAUM: That is correct, Your Honor. I wanted to ask this: 

BY MR. NUSSBAUM: . 

Q. Do you think that a state of fear of anybody under circumstances like 
this defendant had would in any way contribute to an irresistible impulse to do 
something as he did? ! 

THE COURT: If he can answer. 

345 MR. NUSSBAUM: If he can answer, of course. | 

THE WITNESS: I couldn’t answer the question originally as to the degree 

of fear that was actually present, soI don’t feel qualified to answer this question 
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as to whether there could be an irresistible impulse because of fear. 

BY MR. NUSSBAUM: 

Q. Let’s assume the defendant was experiencing a great state of fear and 
assume that to be true, with that knowledge would you say an irresistible impulse 
could have resulted? A. An extreme degree of fear, a degree perhaps close 
to panic which I spoke of earlier could lead to a condition in which a person would 
be unable to control him impulses. 

Q. Doctor, is it not true this classification you have given, passive aggres- 
sive personality, is in fact a mental disorder? A. It is included in our manual 
of mental disorders, but again I would make a distinction between a disorder and 
a disease, and again I would call to mind what I said before: We recognize vari- 
ous physical conditions which are not diseases but which are difficulties we can 
recognize within the normal population. . | 

Q. Is it your opinion, Doctor, at the time of the offense committed by the 
defendant that he suffered from this passive aggressive personality which you 
have classified him as? A. Yes, because as I pointed out before this this de- 

346 scription is a general description of his character and his character is 
with him at all times. 

Q. What I want to get straight on is this: At the time he committed this 
act, he was laboring under this passive agressive personality; is that correct? 

MR. OMALLEY: I will object to that, Your Honor. 

THE COURT: I think the Doctor can take care of himself. 

BY MR. NUSSBAUM: 

Q. The classification you gave of his disorder or the classification psychi- 
atrically, was he laboring under that at the time he committed the offense? A. I 
did not use the words “‘laboring under’’ that character. I feel if I were to answer 
your question in your words, you are implying this character structure which a 
person has is a burden on all of his activities at all times -- I think that is a 
generalization we could not make. Each person has a different way of getting 
along in the world and it certainly has some bearing on what they do. This term 
is only a general description of his character that he is a little bit less grown up 
than the more mature people in the normal group. He is always a little less mature; 
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this condition wouldn’t change. At the same time, I don’t think it is such a con- 
347 dition that has a direct bearing on an anti-social.act. | 

Q. What I want to get clear -- I want you to make this clear to me: I want 
to know when you established he had this passive aggressive personality or ag- 
gressive reaction, as you call it? When did you establish the date he had that in 
your diagnosis? A. We feel he has had that since the beginning of his adult life. 

Q. Consequently, at the time he committed the offense he decals it at that 
time? A. Yes. 

Q. That is really what I wanted to know. A. Oh, yes. 

MR. NUSSBAUM: I have no further questions of the Doctor, Your Honor. 

THE COURT: Mr. O™Malley, do you: have any further questions of this 
witness ? 

REDIRECT EXAMINATION 

BY MR. OMALLEY: . | 

Q. Doctor, you testified that when you examined him, you put the defend- 
ant Carl Misenheimer in a psychiatric classification. Do you put every Bexsde 
you examine in some classification or category? A. Yes, I do. 


* * *£ * *&©* *& & 


MR. OMALLEY: The Government rests, Your Honor. 

THE COURT: Are there any special instructions ? 

MR. NUSSBAUM: May we come to the bench, Your Honor ? 

THE COURT: Yes, you may. ! 

(At the Bench:) | 

MR. NUSSBAUM: I have typed up some instructions and I have others writ- 
ten up ready to type. 

THE COURT: I am ready to proceed with the case. You ns enough time 


to prepare your instructions. 
MR. NUSSBAUM: Your Honor, I worked late last night and late the night 
before on this case. There are a number of charges I want to submit to the 


Court. 
THE COURT: I am going to charge the jury in effect, as ised oo I 
think I will cover it pretty thoroughly. There are two defenses in this case, one 
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is self-defense. I am going to give the charge on self-defense. 

After I will give the instruction on the defense of insanity, which will 
include the right and wrong test and irresistible impulse test, and whether or 
not the defendant at the time of the crime was suffering from a mental disease 
or a mental defect, and whether or not that crime was a product of such 

349 mental disease or mental defect. | -  # 

I am going to tell the jury they can return one. of four possible verdicts. 
First, guilty of murder in the second degree. Second, guilty of manslaughter. — 
Third, not guilty by reason of insanity. Fourth, not guilty. There are four pos- 
sible verdicts. 

Now we are ready to proceed. I cannot adjourn Court again to ae you 
time to prepare your instructions. This jury has been in the box two days now. 
Iam ready to proceed with the case. You should have had your instructions here. 

You may read any part of these exhibits you wish during your argument. 

MR. NUSSBAUM: I wanted to ask for a short period of time to collect my 
thoughts for my argument, Your Honor. 

THE COURT: Mr. Nussbaum, you have been’a lawyer a long time. I don’t 
think you need any time to prepare your argument at this time. I have prose- 
cuted maybe several hundred cases when I was in the District Attorney’s office. 

I used to get up and argue without preparation after all the testimony was in. 
This isn’t a complicated case; it is a very simple case. I don’t see why the 
Court has to delay any longer. 

I am going to sit until 12:30 and we are coming back at 1 145. It costs a lot 
of money to have the jury sit around waiting. 

-350 MR. NUSSBAUM: Your Honor, I have a practice to keep up. I was assigned 
counsel in this case and I have been in this case two solid weeks. My office is 
going to pot. 

THE COURT: I used to take many assigned cases when I was practicing and 
had to be prepared to proceed with argument. 

MR. NUSSBAUM: I want a chance to present some instructions to the Court, 
‘Your Honor. 

THE COURT: The jury will be excused, then, in order that you may present 
your instructions. 





MR. NUSSBAUM: I have had four of them typed, Your Honor. 

THE COURT: All right. I will hear you on the ones that you have. You 
haven’t numbered these. ! 

MR. NUSSBAUM: No, Your Honor. 

‘THE COURT: I will number them in the order in which asad submitted 
them, starting with 1, 2, 3 and 4. 

351 All right. Defendant’s Instruction No. 1: 

**You are instructed as a matter of law that the defendant is reovoaund 
to be innocent. He is not required to prove himself innocent or to produce 
evidence at all on that subject. In considering the testimony you must consider 
and view it in the light of this presumption with which the law clothes the de- 
fendant. It is a presumption that abides with him throughout the trial of the | 
case until the evidence convinces each individual juror of his guilt beyond all 
reasonable doubt.”’ | 

I am going to give my general charge on presumption of innocence, which 
is in substance what you have asked here. If you are not satisfied with the 
charge I give, at the conclusion of the case you will have an opportunity to make 
any objections you wish. I think my general charge will cover that. 

I will refuse Instruction No. 1, but will charge in substance. : 

Now, Defendant’s Instruction No. 2: | 

‘You are instructed as a matter of law that the burden of proof is always 
upon the prosecution. It is not sufficient to establish a probability though a 
strong one, arising from the doctrine of chance, that the fact charged is more 

352 likely to be true than the contrary, but the evidence must establish the 

truth of the fact beyond a reasonable doubt.’’ | 

I am going to refuse that and charge in substance. I think my y general 
charge will cover that also. | 

_Defendant’s Instruction No. 3; 

“Tf you believe beyond a reasonable doubt that the selekia| is guilty of 
some grade of culpable homicide but you have a reasonable doubt as to whether 
he is guilty of second degree murder or manslaughter, you are instructed asa 
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matter of law that you cannot find him guilty of a higher offense than manslaughter.” 

I am going to refuse that instruction because I think I will be able to cover this 

is substance in my general charge. 
_Defendant’s Prayer No. 4 reads: 

“The jury are instructed that if they believe from the evidence that-at the 
time of committing the act charged in the indictment, the defendant was suffering 
from such a perverted and deranged condition of his mental faculties as rendered 
him incapable of distinguishing between right and wrong, or unconscious at such 
time of the nature of the act charged in the indictment while committing the same, 
or where though conscious of them and able to distinguish between right and wrong, 

353 and to know the acts were wrong, yet his will, the governing power of his 
mind, was, otherwise than voluntarily, so completely destroyed that his action — 
was not subject to it but beyond his control, it will be your duty to acquit the de- 
fendant, and in such case your verdict shall be not guilty by reason of insanity.” 

The Court will deny this instruction. The Court does not feel this complies 
with the decision of the Durham case. sara : 

MR. NUSSBAUM: I took it from the Smith case as cited in the Durham case, 
Your Honor. 

THE COURT: That was the test up until the Durham case, the right and 
wrong test, irresistible impulse. The final test is whether or not the defendant 
was suffering from a mental disease or a mental defect at the time of the offense 
and whether or not the crime was a product of the mental disease or mental de- 
fect. . 

MR. NUSSBAUM: The right and wrong test and irresistible impulse -- 
Aren’t there going to be three charges, Your Honor. 

THE COURT: I am going to charge the jury, as follows: I will read the part 
on insanity. If you disagree with that charge, you will have to take the case to 
the Court of Appeals. This is what I used in the Edmonds case. Even though that 

354 case was reversed, it was not reversed on any alleged error regarding the 
charge. I take it at least the Court of Appeals approved of the charge given. 

This is the way I am going to charge: We now reach a discussion of the 
claim that the defendant was not legally sane at the time of the commission of 
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this act and that he should be acquitted by reason of insanity. In other words, if 
you should believe that the defendant did commit the crime of murder in the 
second degree or manslaughter, then the defendant maintains that he was insane at 
that time. On the other hand, the Government contends the defendant was legally 
sane at the time of the commission of the offense charged. | 

As a matter of law the Court instructs you that everyone is presumed to 
be sane, but whenever the issue of insanity is raised by the introduction of evi- 
dence by the defendant, then the Government has the burden of establishing the 
sanity of the defendant at the time of the act in question ita a reasonable 
doubt. 

It is not every kind of mental derangement or , mental aefieinncy which is 
sufficient to relieve a person of responsibility for his act. It is the law a person 
may suffer a mental abnormality and still be answerable for his unlawful acts. 

A person is not criminally responsible for his act if at the time of his act 
he was suffering from a mental disease or a mental defect and such act was 
the product of such mental disease or mental defect. | 

I will now endeavor to explain to you what is meant by mental disease and 
what is meant by mental defect: A mental disease is a Sotditicn of the mind 
which is considered capable of either improving or deteriorating. In other words, 
a mental disease is a condition of the mind which is deemed capable of getting 
better or getting worse. On the other hand, a mental defect is a condition of the 
mind which is not considered capable of either improving or deteriorating and it 
may be either congenital, that is, existing at birth, or the result of an injury, or 
the residual effect of a physical or mental disease. In other words, a mental de- 
fect is a permanent condition not considered capable of improving or deteriora- 
ting whatever the cause may be. | 

If you find beyond a reasonable doubt that the defendant committed the act 
charged in the indictment, then before you may acquit him on the grounds of in- 
sanity you must first find two elements present. I will now discuss these two 
elements: : 

As to the first element or requirement, that is, that the person was suffer- 
ing from a mental disease or mental defect at the time of said act. By mental 
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disease I mean a mental condition which is capable of either improving or de- 
356 deteriorating, and by mental defect I mean a permanent mental defect not 

capable of deteriorating or improving whatever the cause may be. 

As to the second element or requirement, that is, that the act in question . 
was a product of the mental disease or mental defect, you are told that by this 
is meant that the act in question must be the consequence or result of a mental 
disease or mental defect. In other words, in order for you to acquit on the 
grounds of insanity, the criminal act of the defendant, if you find he did the act, 
resulted from or was the product of a mental disease or a mental defect then 
suffered by the defendant. } 

in connection with the defense of insanity, the defendant in this case also 
asserts that at the time of the crime he was acting under an irresistible impulse. 
‘Under the so-called irresistible impulse test, the accused, that is the defendant, 
although able to distinguish between right and wrong is relieved of responsibility 
for his criminal act if his mental faculties at the time of the act were so de- 


ranged because of a mental disease or mental defect as to create in his mind 


an uncontrollable or irresistible impulse to commit the deed with which he is 
charged and an impulse so powerful as to override the reason and judgement 
and to wipe out his sense of right and wrong to the extent that the accused was 

357 deprived of the power to choose between right and wrong and lacked the 
power and ability to adhere to the right. 

‘Therefore, if you should find beyond a reasonable doubt that the defendant 
committed the act charged in the indictment and you further find that he was 
suffering from 2 mental defect or mental disease at the time, still your task 
would not be completed, you would then need to go a step further and determine 
whether the committing of the said act was caused by such mental disease or 
mental defect. 

‘Should you find beyond a reasonable doubt that the said act was mot the 
product of a mental disease or a mental defect, then he would be responsible 
for his act and would not be entitled to be acquitted on the grounds of insanity. 

The question of the defendant’s mental condition and ita causal relation 
to the offense must be determined by you from the facts which you find to be 
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reasonably deducible from the evidence in the case. 
That is exactly the way I am going to charge the jury on the question of 


insanity. 
MR. NUSSBAUM: I personally don’t think it sets out the: three tests. 
THE COURT: Then you go to the Court of Appeals if you get a conviction 
and ask them to state the law. Iam bound by their rulings. _ 
358 MR. NUSSBAUM: I have these others written out, Your Honor. May I read 


them. 

THE COURT: You may read them. 

MR. NUSSBAUM: Instruction No. 5 reads: 

‘You are instructed that under the law of the District of: Columbia, if your 
verdict should be not guilty by reason of insanity, the defendant must be commit- 
ted by the Court to Saint Elizabeths Hospital in the District of Columbia for further 
psychiatric treatment until he is duly released by that institution according to 
law.’’ 

THE COURT: That is not sufficient in my opinion. That may in substance 
be all right, but this is the language that was suggested by the Court of Appeals 
that should be used by trial courts, substantially, as follows: 

“lf the verdict of the jury is not guilty by reason of insanity, this means 
that the defendant will be confined in a hospital for the mentally ill until the 
superintendent of such hospital has certified, and the Court is satisfied, that 
such person has recovered his sanity and will not in the foreseeable future be 
dangerous to himself or to others, in which event and at which time the Court 
shall order his release either unconditionally or under such conditions as the 
Court may see fit.’’ 

That is what I will tell the jury. 

.359 MR. NUSSBAUM: That is perfectly satisfactory, Your Honor. 

THE COURT: Do you withdraw No. 5? 

MR. NUSSBAUM: Yes, Your Honor. 

THE COURT: All right. 

R. NUSSBAUM: No. 6 reads: 
‘You are instructed as a matter of law that it is not necessary for the 
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Government to prove a motive for the killing. However, if you find from the 
evidence an absence of proof of motive for the killing of Moses Banks Strother 
by the defendant, such absence of proof of motive might be considered as a cir- 
cumstance in the defendant’s favor.’ 

This is taken from Lanckton versus United States, Appeals D.C. 368. 

THE COURT: What were the facts ? 

MR. NUSSBAUM: It has been two days since I looked at it. I would have 
to look at it again, Your Honor. 

MR. OMALLEY: It is listed in the Annotation. 

-THE COURT: Let us go to the next one. We will pass that one for the 
time being. 

MR. NUSSBAUM: This is instruction No. 7: 

“You are instructed that if after you have evaluated all of the evidence in 
the case, the evidence is as consistent with guilt as it is with innocence, it will 
be your duty to find the defendant not guilty.” 

360 THE COURT: I used to use that in substance. There is a recent case of © 


the Supreme Court of the United States that changed that. I cannot think of the 
name of the case. It used to go something like, if you have a reasonable hypo- 
thesis which is equally consistent with innocence, it is your duty to so find and 
if you so find, you can acquit. - 

-Within the last few years, the Supreme Court decision indicated that was 
a little confusing to the jury. I don’t know, but anyway in view of that decision, 
I don’t give that charge. 


MR. NUSSBAUM: That is denied then, Your Honor ? 

THE COURT: Yes. 

MR. NUSSBAUM: No. 8 reads: 

‘You are instructed under the law in the District of Columbia and the issues 
raised in the case by the evidence, you can return only one of the four verdicts: 
“You can find the defendant guilty of murder in the second degree, as charged; 
guitty of manslaughter; not guilty by reason of insanity; or not guilty.” 

THE COURT: Isn’t that exactly what I am going to charge? That is what I 
will charge them in substance. Are those all? 
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Are you withdrawing that one ? 

MR, NUSSBAUM: Yes, I will withdraw it. 

I have more. No. 9 reads: 

‘You are instructed as a matter of law that the defendant has interposed 
self-defense as justification for the fatal stabbing of Moses Banks Strother. If 
after a careful review of all the evidence you believe that at the time the de- 
fendant stabbed the deceased, the defendant had an honest and bona fide belief _ 
that he was in imminent peril of his life or of great bodily harm and could save 
himself only by defending himself with the knife or even taking the life. of the 
deceased at the time, your verdict should be not guilty.’’ i 

That is self-defense. 

| THE COURT: That is substantially the same as [I have. I will read you 
the instruction of self-defense. Then I expect to explain to them something about 
the law that is applicable if the person is the aggressor. | 

‘The defendant also claims that he was acting in self-defense at the time 


the Government claims he killed the deceased and, therefore, he is not guilty 


under the law. 

‘‘Now, self-defense is a law of necessity. Every: human being has a right to 

defend himself against death or against serious bodily harm. Self-preservation 
362 is the first law of nature. | 

‘<But in order to justify the use of a knife or dangerous weapon in self- 
defense, it must appear that the defendant was so situated that he honestly. be- - 
lieved, and that he had a reasonable ground for such belief, that he cou:d not 
save himself from bodily harm except by the use of a knife. ) 

‘‘Self-defense means self-defense from a present danger of imminent grave 
injury to the person which might maim him, or which might be permanent in char- 
acter, or which might produce death. 

‘In order to be justified, ladies and gentlemen of the ee in defending him- 
self by the use of a deadly weapon, it must appear that the defendant honestly be- 
lieved that he had good reason to believe that he was in imminent danger of his 
life or great bodily harm. He may resort to the use of a knife in self-defense 
only if he is in imminent peril of his life or great bodily harm. 
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‘However, in defending himself, a person may not use greater force than 
is necessary to repel the attack. 

“‘A person claiming this right of self-defense is not required to retreat if 
he is in a place where he has a right to be unless by doing so an affray may be 

_ clearly avoided. It he is honestly in fear of death or great bodily harm, he may 
363 stand his ground even to the extent of taking the life of his attacker if it is 
necessary. 

‘*The law also states that a person who is the agressor, or the one who 
precipitates or starts the argument, cannot claim the defense of self-defense.’’ 

Then I give a simple example of what I mean by that. I think that is sub- 
stantially what the law is. 

MR. NUSSBAUM: I will withdraw that instruction. 

THE COURT: No. 9 is withdrawn. You may argue that to the jury in sub- 

_ Stance if you want to. 
MR. NUSSBAUM: Your Honor, this is one on manslaughter. 
No. 10: ‘You are instructed as a matter of law that if you find that the 
. defendant was struck, cut, or assaulted by the deceased just prior to the final 
encounter and that such provocation engendered hot blood thereby, and in the 
heat of passion and anger the defendant killed the deceased, even if he intended 
to kill him, the offense committed by the defendant would be manslaughter and 
not murder in the second degree.’’ 

THE COURT: I think I have covered that after I define what is second de- 
gree murder. This is what I am going to tell the jury in connection with the 
definition of manslaughter: 

364 ‘‘There is still a lesser crime of which you have a right to find the defend- 
ant guilty, and that is manslaughter. 

‘Manslaughter is the unlawful killing of a human being without malice. 
For example, it may be such killing that happens as a result of a sudden quarrel 
or in the commission of an unlawful act without any deliberate intention of doing 
any mischief at all. If the killing is committed in the sudden heat of passion 
caused by adequate and sufficient provocation, the crime is manslaughter rather 
than murder. 
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‘In order to reduce murder to manslaughter, however, the passion must 
_ be of such degree as would cause an ordinary man to act on impulse and without 
reflection, In addition to great provocation, there must be passion and hot blood 
caused by that provocation. But a trivial or a slight provocation entirely dis- 
proportionate to the violence of the retaliation is not adequate provocation. 

‘If you find that the defendant killed the deceased in a sudden heat of 
passion and in hot blood caused by adequate provocation but without malice, 
bearing in mind the definition of malice as I have given it to you, you may find 
the defendant guilty of manslaughter.’ | 

I think that is in substance what you request. Do you wish to Sector let No. 


10? 
365 MR, NUSSBAUM: I withdraw No. 10. I had prepared a ne that set out 


the three tests. 
THE COURT: Aren’t you satisfied with the instruction on a insanity the 


Court is going to give ? 
MR. NUSSBAUM: I specifically take the position there are three mere) to 


look at it. | 

THE COURT: All right. You read it and I will rule on it. 

MR. NUSSBAUM: This will be No. 11: _ ! 

‘*You are instructed as a matter of law that there are three accepted tests 
in the District of Columbia for determining criminal responsbility when lack of 
mental capacity is raised as a defense, as has been isherponed in this case by 
the defendant. 

‘“‘The first is the so-called right and ¥ wrong test. Under this test the deter- 
mination is whether at the time of the committing of the act, the party accused 
was laboring under such a defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing, or if he dia know it, that he 
did not know he was doing what was wrong. ! 

‘*The second is the so-called irresistible impulse test. Under this test 
the degree of insanity which will relieve the accused of the consequences of a 
criminal act must be such as to create in his mind an uncontrollable impulse 

366 to commit the offense charged. This impulse must be such as to override 
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the reason and judgment and obliterate the sense of right and wrong to the extent 
that the accused is deprived of the power to choose between right and wrong. The 
mere ability to distinguish right from wrong is no longer the consent test in 
criminal cases,where the defense of insanity is interposed. The accepted rule is 
that the accused must be capable; not only of distinguishing between right and 
wrong, but that he was not impelled to do the act by an irresistible impulse. Or 
said.in another way, whether the accused’s reasoning power were so far de- 
throned by his deseased mental condition as to deprive him of the will power to 
resist the insane impulse to perpetrate the deed, though knowing it to be wrong. 

‘The third test is that an accused is not criminally responsible if his un- 
lawful act was the product of a mental disease or mental defect. The word di- 
sease’ is used in the sense of a condition which is considered capable of either 
improving or deteriorating. The word ‘defect’ is used in the sense of a condi- 
tion which is not considered capable of either improving or deteriorating and 
which may be congenital, or the result of injury, or the residual effect of a 
physical or traumatic injury.’’ 

THE COURT: Are you finished ? 

MR. NUSSBAUM: Yes, sir. 

THE COURT: I would rather give the language that has been approved in 
the Court of Appeals in the Durham case and I think in the Edmonds case, be- 
cause if the Court of Appeals thought this Court had committed error in the 
Edmonds case, I think the Court of Appeals would have said something about 
that. I feel the Court of Appeals did not find error had been committed in so 
far as the charge was concerned; although the case was reversed, the Court of 
Appeals reversed it on other grounds. So, I will deny No. 11. 

MR. NUSSBAUM: Your Honor, I want to correct that for the record. That 
should be ‘‘residual effect of a physical or mental disease.’”’ | 

THE COURT: Ali right. Do you have any other charges, now ? 

MR. NUSSBAUM: This would be No. 12, Your Honor: 

**You are instructed that the defendant is presumed to be sane, but this 
presumption goes out of the case as soon as some evidence of mental disorder 
is introduced by either side. 
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‘‘Now, the defendant in this case has introduced evidence bearing upon his 
sanity at the time of the offense. Consequently, sanity, like any other necessary 
368 fact in this case, must be proved as part of the prosecution's case beyond 


a reasonable doubt. 

‘Tf you find from the evidence that the Government has failed to prove the 
sanity of the defendant at the time of the commission of the act charged beyond 
a reasonable doubt, your verdict should be not guilty.’’ 

THE COURT: I think I am going to cover that in substance. I will deny it 
with the statement I feel sure I will be able to cover it. | 

R. NUSSBAUM: I would like to submit a charge, if I had time to write it 
up, in ea to the testimony of a witness, about it being impossible. 

THE COURT: It is a question for the jury to decide. I do not think you 
can single out any part of the testimony and comment on it. I am going to leave 
it to the jury to decide whether it is possible or impossible. | 

The jury is the sole judge of the facts. You can argue if you want that such 
and such could not have happened, that it is impossible. You can argue reason- 
able inferences. In other words, I don’t think counsel should say, I think this 
happened or I think that happened -- You ought to argue reasonably from the. 
evidence that it was improbable or probable. So long as you confine yourself 
to the evidence. That goes to the Government counsel too. ! 

369 MR. NUSSBAUM: Your Honor, I don’t have any more instructions to offer. 

Of course, I want to make a motion, if Your Honor please. I want to move 
for a directed verdict of acquittal on the grounds of improbability and confusion 
of the testimony, that the Government’s case is so confused and conflicting that 
it would be speculation to submit.to the jury the charge of second degree murder; 
or, at least, they should have the chargeof seconddegree ciara taken away from 
them and submit’the charge of manslaughter. : 

THE COURT: I will deny that motion. In connection with your No. 6, you 
cited a case from 18 Appeals D.C. It is not on page 368. ! 

MR. NUSSBAUM: I can find it, Your Honor. | 

THE COURT: It might be in another volume, Mr. Nussbaum. 

MR. NUSSBAUM: I am sorry, Your Honor. It is 18 Appeals DC. 348. 





170 


THE COURT: Could you get me that 18 Appeals. 

MR. NUSSBAUM: I had intended to submit that if they find from the evi- 
dence the defendant was intoxicated at the time of committing the act, that the de- 
gree of intoxication determined by the jury could reduce the offense from second 
degree murder to manslaughter, as being so intoxicated as to rebut the malicious 
mind. 

370 THE COURT: Where is the evidence he was so intoxicated ? 

MR. NUSSBAUM: I recall Officer Schwab saying in his opinion he was so 
intoxicated he couldn’t get any sense out of him. I think Mr. Gillard made men- 
tion of the fact that he was drunk. 

THE COURT: Well, I will hear. the Government on that. 

MR. OMALLEY: I think the old cliche about voluntary drunkenness to 
some extent is required in second degree murder as well as manslaughter, if 
it ig shown from the evidence. I don’t think the evidence is consistent with it. 

If they want an instruction on drunkenness, I will go along with that. 

THE COURT: Why don’t you get an instruction ? 

MR. NUSSBAUM: I would like to. 

THE COURT: Get it from some case, don’t just give it in your own langu- 
age. At the request of counsel, it was given in the Edmonds case, the instruction 
on intoxication. That was a first degree murder charge. 

| I gave this: ‘4ntoxication is not a defense to a charge of murder in the 

371 second degree. On a charge of murder in the first degree, intoxication of 
a defendant may be taken into consideration because a person may be so intoxi- 
cated that he cannot form the purpose or intent to kill, and he may not be able to 
premeditate and deliberate. 

‘sNeither purpose nor intent to kill, nor deliberation and premeditation are 
necessary in order that a killing should constitute murder in the second degree. 
A person in the state of intoxication may have malice in the legal sense.’’ 

Maybe you can agree on an instruction at luncheon recess. 

MR. NUSSBAUM: That will be satisfactory. 

THE COURT: Let us look at 18 Appeals D.C. 368. 

MR. NUSSBAUM: That starts at 348, Your Honor. 
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THE COURT: It said in this case -- I am not reading it. The case is 


twenty pages long. 
It says there is no error by the trial court in a murder case to instruct 


the jury on intoxication; and it is not necessary for the prosecution to prove a 


motive, but that absence of proof of motive may be considered as a circumstance 


in favor of the accused. 
372 ‘Can’t you two gentlemen agree on an instruction? ! 

You can read this case at luncheon recess and come back here after lunch 
and see what can be agreed upon. | 

MR. NUSSBAUM: I wonder if we could come back a little later than usual, 
Your Honor ? | 

THE COURT: Yes, I think I will give you a few more minutes. 

MR. OMALLEY: Your Honor, I would ask one thing: Your Honor has in- 
dicated ‘Your Honor is going to instruct on self-defense. I would also ask if 
you are going to instruct on excessive force ? 

THE COURT: I think I have got that in the instruction. I believe it says 
to not use more force than is necessary. Here it is: “However, in defending 
himself, a person may not use greater force than is necessary bo repe! the at- 
tack. | 

“tA person claiming this right of self-defense is not required to retreat if 
he is in a place where he has a right to be unless by doing so an affray may be 
clearly avoided. If he is honestly in fear of death or great bodily harm, he may 
stand his ground even to the extent of taking the life of his attacker if it is neces- 
sary.’’ : 

Then I conclude as follows: ‘‘The law also states that a person who is the 
aggressor, or the one who precipitates or starts the argument, cannot claim the 

373 defense of self-defense.’? ThenI try to explain or give an example of what 
I mean. If two people have an argument and one hits the other with his fist, that 
doesn’t give a right to the person who was struck with the fist to go around the 
corner and get a gun or an ax or something like that, and blow the man’s brains 
out or kill him. I think he could use his fists in retaliation or use such force as 
is necessary. I am sure everybody will agree on that. | 
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MR. NUSSBAUM: I would like to have those Army records, Your Honor. 
{Documents handed to counsel.) 
THE COURT: I will leave 18 Appeals here. 
-Will you be able to get the instructions ready by two o‘clock ? 
MR. OMALLEY: I think we can do it by two o’clock, Your Honor. 
THE COURT: All right. Let’s have the jury back. 
+ 2.2 2 & 2 & & 
THE COURT: Has the defendant any more instructions to submit? 
‘MR. NUSSBAUM: Yes, Your Honor. 
(Documents handed to the Court.) 
THE COURT: Defendant’s Prayer No. 12 provides, as follows: | 
‘If you find from the evidence that the defendant was voluntarily intoxi- 
cated and in addition to that was sufficiently provoked and in heat of passion by 
acts of the deceased, these factors taken together could be sufficient to reduce 
the offense from murder:to manslaughter because the defendant’s ability to form 
the requisite intent for murder would be negative by such a state, provided you 


find the defendant of sound mind beyond a reasonable doubt at the time of the 


act, and all of the other essential elements of the offense proved beyond a reason- 
able doubt.’ : 

‘Where did you get that, do you know? 

MR. OMALLEY: Your Honor, during the luncheon recess, I read the 
Nestlerode versus United States case, 74 Appeals and it quotes the Bishop versus 
United States, 71 D.C. Appeals which is given in the Edmonds.case. I feel that would 
be proper. Out of an abundance of caution, it is proper as submitted by counsel, 

376 The Government has no objection to that instruction, Your Honor. 

THE COURT: Do you want to submit’this instruction on intoxication? 

MR. O™MALLEY: The defendant is submitting it and I have no objection, 
Your Honor. 

THE COURT: Are you submitting one also? 

MR. OMALLEY: No, Your Honor. 

THE COURT: Are you willing to consent to the defense’s instruction on 
intoxication ? 





MR. OMALLEY: Yes, sir. 

THE COURT: I don’t understand this. You say, ‘If you find from the evi- 
dence that the defendant was voluntarily intoxicated and in addition to that was 
sufficiently provoked and in heat of passion by acts of the deceased”. What do 
you mean by ‘‘sufficiently provoked and in heat of passion’’? I = think it is 
too clear. 

MR. NUSSBAUM: The Bishop case states voluntary intoxication itself is 
not sufficient to reduce from second degree to manslaughter. i 

THE COURT: You don’t follow me. The language “If you find from the 
evidence that the defendant was voluntarily intoxicated and in addition to that 
was sufficiently provoked and in heat of passion’’ -- By whom ? : 

377 | MR. NUSSBAUM: By acts of the deceased, Your Honor. | 

THE COURT: You have got here “sufficiently provoked and in heat of 
passion by acts of the deceased." It doesn't sound clear to me. 

MR. NUSSBAUM: Would it be better to substitute ‘‘or in the heat of passion 
by acts caused by the deceased?" 

THE COURT: ‘‘And was sufficiently provoked by acts caused by the de- 
ceased’’? ! 

MR. NUSSBAUM: ‘‘And was sufficiently provoked or in the heat of passion 
by acts caused by the deceased.’’ 

MR. OMALLEY: That doesn’t sound right to me. It would rather be acts 
of the deceased which caused the acts of the defendant. ! 

THE COURT: Do you think this is clear, this first sentence? 

MR. OMALLEY: My understanding of the import of it is he is merely pointing 
up a manslaughter instruction, if they feel there is sufficient provocation to war- 
rant a reduction of the offense, and is throwing drunkenness in as makeshift. 

THE COURT: Where did you get this instruction from? Where is the cita- 
tion ? | 

MR. OMALLEY: We utilized the language of the Bishop case as stated in 
Nestlerode. They stated the law much as Your Honor stated that drunkenness would 
reduce from first to second degree murder, but drunkenness would not be a de- 


fense in and of itself to a second degree murder charge. | 
| 
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378 THE COURT: This is something you just prepared, is that right ? 

MR. NUSSBAUM: I just prepared it -- No actual charge except the Court 
saying voluntary drunkenness in and of itself is not a defense to second degree 
murder. I assumed if you had other factors with drunkenness it would negate 
that malice aforethought and reduce the offense to manslaughter. 

THE COURT: When the case came down recently from the Court of Ap- 
peals -- that had to do with intent needed. 

MR. O“MALLEY: Specific intent required in larceny cases. 

THE COURT: Would you say you would need specific intent ? 

MR. OMALLEY;: It is a crime of general intent. Since Your Honor’s po- 
sition before lunch was perfectly proper, you would be well within your bounds 
to disregard the instruction approved at this time according to the Court of 
Appeals. 

THE COURT: Well, I think the instruction is confusing. If you gave me 
a case that you got it from and I was convinced that was what the Court had 
charged and it was sustained by the Court of Appeals, I might go along with you. 


I can’t take an instruction of counsel when the Government might suffer 


from it, as well as society. 
379 I think what I will do is this: I think I might tell the jury on a charge of 

murder in the first degree, intoxication of the defendant may be taken into con- 
sideration because a person may be so intoxicated that he may not be able to 
premeditate and deliberate. I think I will tell them further that neither purpose 
nor intent to kill are necessary in order that a killing should constitute murder 
in the second degree. A person in the state of intoxication may have malice in 
the legal sense. I think that is the law. It was stated in the Edmonds case, and 
I think it was also in the Durham case. 

In other words, in first degree murder, there must be some deliberation 
and premeditation. It need not be hours or days or seconds, but there must be 
some deliberation and premeditation. That is the difference between first degree 
and second degree murder. It must be accompanied by malice aforethought, which 
I am going to describe to the jury and tell them what that means. I don’t think 
you correctly stated the law in your instruction. 

I am going to charge: Intoxication is not a defense to a charge of murder 
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in the second degree. On a charge of murder in the first degree, intoxication of 
the defendant may be taken into account because a person may be so intoxicated 
that he cannot form the purpose or intent to kill and he may not be able to pre- 
meditate or deliberate. But neither purpose nor intent to kill, nor deliberation 
380 and premeditation, are necessary in order that 2 killing should constitute 

murder in the second degree. A person in the state of intoxication may have 
malice in the legal sense. I think that is the law. | 

MR. OMALLEY: I would suggest the word ‘‘voluntary’’ be added every- 
where in your instruction before intoxication. I merely ask that you put the word 
‘‘yoluntary’’ before the word “‘intoxication’’, Your Honor. : | 

THE COURT: Suppose I say, ‘‘Voluntary intoxication is not a defense toa 
charge of murder in the second degree.’’ I wiil put that word ahead of it. Then, 
‘On a charge of murder in the first degree, voluntary intoxication’’ and So on. 
Then, the last sentence will be: ‘‘A person in the state of voluntary intoxication 


may have malice in the legal sense.’’ 
All right. The Court will refuse defendant’s instruction No. 12. That brings 


us to No. 13. Defendant’s Prayer No. 13 reads, as follows: ! 

“You are instructed that if the testimony given in this case by any witness 
appears to you to be impossible of occurring because of physical facts which you 
believe existed at the time or by the use of ordinary faculties such would be im- 
probable under the circumstances, you are at liberty to disregard such testimony 

381 in its entirety or any part thereof, you so desire.’’ 

MR. OMALLEY: I would imagine Your Honr would cover that generally. 

THE COURT: I am going to tell the jury they are the sole judges of the 
facts in the case. The jury knows whether something is possible or impossible. 
You can argue that to the jury. You can argue the position of the deceased as 
described by one of the witnesses. You can argue from the evidence it is reason- 
able to infer and deduce that the crime could not have been committed in that 
manner, and so on. Juries are intelligent. Frankly, I have gotten to the point 
that I believe -- and I have been around a long time -- I don’t think juries miss 
too much. I think they pretty much make up their minds about the facts in the case, 
and after all the testimony has been offered, if they happen to agree with your argu- 
ment, they may go along with you. When they go out in the jury room, they are able 


i 
| 
\ 
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to make up their minds pretty well as to what is possible and what is impossible. 
In juries you have a cross-section of people from all walks of life. From the evi- 
dence, they pretty well make up their minds as to what the facts are. 
I am not going to pinpoint any particular facts. I would rather let you argue 
that point and let the jury make up their own mind. | 
382 MR. NUSSBAUM: Your Honor, if it come from the bench it has more pos- 
ture. I think it is a legal factor in the case which they ought to be charged on. 
THE COURT: I think after I instruct them, they will be able to make up 
their own minds as to the facts. | 
I will refuse Defendant’s Instruction No. 13. 
-Defendant’s Prayer No. 14 reads, as follows: 
**You are instructed that if the prosecution failed to call a witness in its 
behalf who could testify to any material facts in the case, and the absience of such 
-witness is not sufficiently explained, you are at liberty to infer that if such wit- 
ness had been called by the prosecution his testimony would have been unfavorable.’ 
Why do you think that is applicable ? 
MR. NUSSBAUM: Officer McMann wasn’t called and he could have testified. 
THE COURT: Couldn’t you have called him ? 
MR. NUSSBAUM: I could have called him. He was subpoenaed by the Govern- 
ment, - ' - 
THE COURT: The process of subpoenas of this Court is just as available 
to._you as it is to the Government. You could have called him. 
MR. NUSSBAUM: I don’t think that is the absent witness rule. I think if 
383 the Government subpoenaed him -- : 
THE COURT: Is it your argument the Government must call each and every 


person that it subpoenas to call? 

MR. NUSSBAUM: This man would have thrown a lot of light on the facts 
about the decedent, the arrest. 

THE COURT: If a witness is peculiarly available to one side or the other 


and that party fails to call that witness and if called that witness might have 
given testimony that might be important, then the jury might have a right to infer 
if this witness had been called the witness’s testimony might have been unfavor- 
able to the party failing to produce the witness. That is the law. 
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Let us assume Officer McMann was called to appear and even if he wasn’t 
in Court, you knew he was a witness in the case. You had a right to, if you 
wished, interview him before trial. Maybe you did interview him. 

MR. NUSSBAUM: I did. 

THE COURT: You had a right to call him if you wished. a was just as 
available to you. The fact he was a Government witness doesn’t mean the Govern- 
ment owns him body and soul. Therefore, I think it was incumbent upon you, if 
his testimony was favorable to your case, to call him as your witness. I don’t 
think the missing witness rule applies. 

MR. OMALLEY: As has been testified, the arrest was made by a citizen. 
It was a citizen arrest. The Officer appeared on the scene after everything had 

384 occurred. | 2 | 

Mr. Nussbaum was informed yesterday that I held this Police Officer out 
in the witness room until conclusion of Court, until all the evidence was submitted. 
-When Court concluded its business, Mr. Nussbaum told me it was all right to let 
the witnesses go. Subject to that all right signal, I let the witness go. 

THE COURT: In the face of the record, I don’t think the inotrictln is 
proper, Mr. Nussbaum, and I will refuse it. 

How much time do you think you will need, Mr. Nussbaum ? 

MR. NUSSBAUM: A half an hour, Your Honor. 

a ae x a x td a x 
ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. OMALLEY ! 

MR. OMALLEY: May it please the Court, ladies and gentlemen of the jury: 
As I told you at the outset, the Grand Jury charges in a single count indictment 
that the defendant, Carl M. Misenheimer, on June 7, 1958, within the District of 
Columbia, unlawfully killed one Moses B. Strother with malice aforethought. _ 

At the outset I would like to caution you, ladies and gentlemen of the jury, 
that His Honor at the conclusion of all the arguments will instruct you on the law 
pertaining to the facts in this case. You are duty bound to follow the instructions 
on the law as His Honor gives them to you. ! 

Any comments that I make or that Mr. Nussbaum may make on the case are 
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strictly our recollection of the facts. If the facts of the case as stated in the 
arguments by either Mr. Nussbaum or myself are different than you recollect 
them, of course, it is your recollection that is binding because your province 
over the facts is exclusive and nobody can tell you what those facts were other 
than what you chose to believe from the testimony of the witnesses. His Honor 
386 wouldn’t take it upon himself to tell you the facts in the case, and if in fact 
he told you, you would be well within your bounds to disregard the facts if they 
differ from your recollection. 
What is true as to the Court and counsel is also abundantly clear as regards 


the testimony of psychiatrists when in telling you what they base their deter- 
mination upon they go intothe province of the facts as they occurred on this par- 
ticular evening of June 7, 1958. You, ladies and gentlemen of the jury, can de- 
termine what the facts are from this portrayal on the stand; you need not have 

a psychiatrist far removed from the scene to tell you what happened and what 
didn’t happen, who was truthful and who wasn’t truthful. You have before you . 
witnesses as they have testified; you have either counsel with the right of cross- 


examination -- the very best method devised by man to determine the truth of 
a given situation. 

Now, the facts as they occurred on that night have been relatively simple 
and it is the Government’s contention this case in its entirety is a simple factual 
situation. The first witness we had was the gentlemen, Mr. Gillard, the little 
man who had seen what transpired before the assault by the defendant. He told 
us what happened and he had apparently no ax to grind; he wasn’t more friendly 
with one party or the other. He told you clearly and candidly what happened. He 

387 told you he and the deceased had been standing in front of 933 N Street, 
Northwest when this defendant came upon them and without provocation whatso- 
ever thrust this knife three times into the body of the deceased, Moses B. Stro- 
ther. 

Doctor Murphy testified as to the extent of those wounds which he saw when 
he examined the decedent. He said there were three stab wounds. One stab wound 
was four and a half inches in depth; another stab wound was two and one half inches 
in depth; and there was another stab wound of a lesser depth on the stomach of the 
decedent. 
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This would indicate, ladies and gentlemen of the jury, that the injury sus- 
tained on Moses B. Strother on that occasion was not an accidental injury, but 
was a serious injury which resulted from malice on the part of the person who 
wielded that instrument. | 

We have two strangers, Mr. Cephas and Mr. Clanton. Mr. Captian has 
testified as to what he saw. He saw the grappling of the two parties. He saw 
the smaller of the two men fall, who was subsequently identified as the deceased. 
He saw running down the street in pursuit of Strother was the defendant. There 
came a time when the deceased fell to the ground and didn’t move again. At that 
time Mr. Cephas said he saw this defendant retreat from the body of the de- 
ceased, and saw him go up the street in the opposite direction with a knife in his 

388 hand. . | : 

Mr. Clanton has testified with no apparent bias but just as an objective 
witness to an event which transpired before him that night. He testified he pur- 
sued up the street after the defendant, asked the defendant if he stabbed the 
man. He told you what happened when he came upon the defendant. He told you 
the defendant had the knife in his hand. ! 

The defendant throughout this case and while on the stand told you he had 
discarded the knife down the street before he had gone up the veel and was 
pursued by Mr. Clanton. Mr. Clanton testified after the defendant discarded it, 
at that time he picked up the knife and brought the defendant back down the street 
and eventually turned the knife and the defendant over to the custody of the Fire 
Department. . | 

That, ladies and gentlemen of the jury, is what the Government concedes to 
be very clear and conclusive proof beyond a reasonable doubt of the guilt of this 
defendant of the charge of unlawfull killing Moses B. Strother with malice afore- 
thought. : 

Now, at that particular juncture of the case, ladies and gentlemen of the jury, 
we are faced with what is known in the law as psychiatric testimony. The defend- 
ant comes forward with a psychiatrist and attempts to put into evidence what they 

389 consider to be a fact that this man, the defendant, was of unsound mind at the 
time this crime was committed. But at a glance we can see that the defense at this 
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point is in two junctures: We acted in self-defense. We fully realized what we did 
but we did it in apprehension of serious bodily injury. Then they say if you ladies 
and gentlemen of the jury are not satisfied with the defense of self-defense, we 
offer you this other avenue of escape, if you will, of insanity at the time the crime 
was committed. | : 
The defendant, ladies and gentlemen of the jury, is in the position of acircus fm 
rider charging two white horses although these horses are going in two directions. 
So in this case, ladies and gentlemen of the jury, this defendant with his choice _ 
of two defenses comes before you in response to the simple allegations of the in- 
dictment which charges him with murder with malice aforethought. 
Doctor Cavanagh has testified rather extensively. What I would consider 
to be the important part of his testimony would be that he had conducted the only 
examination he ever made of this defendant on October 26, 1958. October 26, 
according to my deductions, is almost five months after the event about which 
he rendered an opinion. He also testified that he talked to this man between 
59 and 60 minutes. 

390 He testified that the man was not presently suffering from any mental disease or de- * 
fect or anything else for that matter; that he was a fairly normal individual. He 
further testified that as regards the events of June 7, 1958, he relied solely and 
completely upon the facts as they were given to him by the defendant. He testi- 
fied in his professional opinion, although he complied with my terminology after 
much questioning, that the defendant on June 7, 1958, had suffered a five-minute 
psychosis. When pressed to give a reason for this opinion, the doctor placed 
great stress upon the poor judgment of the defendant in his going up the street 
away from the place where he allegedly , according to his own testimony, had had 
some difficulties just five minutes before, going out of there with a knife, ac- | 
cording to his version of the story, to search for the polie. Then, not finding _ 
the police, he returned to the very scene where, according to his own testimony, 
he was fearful of a beating. Doctor Cavanagh states this as his principal basis 
for his opinion that the man was suffering from temporary insanity. 

It is the contention of the Government that the mind of the man who re- 
turned under these circumstances was the mind of 2 man bent upon mischief and 
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ill will. Our contention is that the defendant came back there with a foul purpose 

of doing serious bodily harm to Moses B. Strother, and upon seeing him on that 

stoop he went up and very brutally administered three serious stab wounds which 
391 were found to be the cause of the death of Moses B. Strother. 

Now, in order to rebut the psychiatric testimony that was advanced, if in 
fact you find any substantial testimony was advanced on that score -- the Govern- 
ment alleges from the facts there was no real question of insanity put in by the 
psychiatric testimony of Doctor Cavanagh. Assuming there was, the Government 
presented to you the testimony of the young psychiatrist from the District General 
Hospital, Doctor Ryan. 

Doctor Ryan told you on two or three occasions he had interviewed this de- 
fendant for a period of forty-five minutes on each visit; that the defendant was in 
the custody of the Hospital for, I think, fifty-nine days; and that during those fifty- 
nine days almost daily Doctor Ryan had occasion to see and observe and talk to 
this defendant. In addition to all this, the Doctor conducted a series of examinations 
to determine what the actual mental condition of this defendant was on June 7, 1958. 

Now, another important factor here, ladies and gentlemen of the jury, is 
that Doctor Ryan’s observation of this defendant was much closer to the event of 

_ June 7th than was Doctor Cavanagh’s. And Doctor Cavanagh’s own testimony was 
392 that the closer to the date of the event he would be able to examine him, as 
regards his observation of the defendant, the better the opinion he would be able 

to give. So, here we have Doctor Ryan in a more advantageous position to render 
an opinion as to the mental condition of this defendant at the time of the offense. 

Doctor Ryan took it upon himself to take actual tests, 1.Q. tests and other 
tests as he testified to, to determine whether there was any abnormality, any 
mental condition, any unsoundness of mind in the defendant. He has testified 
to you, ladies and gentlemen of the Jury,ivery coherently and, I believe, very 
persuasively that it is his opinion based upon a very firm foundation, observa- 
tions and tests, that this defendant on June 7, 1958, was suffering no unsoundness 
of mind or no mental disease or mental defect and no temporary insanity. 

“The contention of the Government, ladies and gentlemen of the jury, is this 
defendant did what he did in order to inflict the injuries upon the deceased Moses 


i 
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B. Strother and for no other reason. He didn’t act in self-defense and he was 
not of unsound mind at the time he committed the offense with which he is 
charged, and we ask you, ladies and gentlemen of the jury, to return a verdict 
of guilty as indicted. 


* *+ £¢+ *& © © K& * 


ARGUMENT ON BEHALF OF THE DE FENDANT 


BY MR.. NUSSBAUM 
MR. NUSSBAUM: Ladies and gentlemen of the jury, this is the last time 


I will have the privilege of speaking to you in this entire case. I want to try to 
help you. In giving my argument, I want to make sense to you if I have not made 
sense before. 

Now, I have to most respectfully disagree with the prosecutor. He is a 


very cooperative person and as far as I am concerned has helped to make my 
job easier. However, I must disagree with him that this is a simple case. This 
is not 2 simple case when the defendant has hanging over his head the charge of 
second degree murder. And hanging over his head is your decision -- if you be- 
lieve one thing, something is done and if you believe somebody else, something 
else is done. It is important to him. It is important to me. It is important be- 
cause there are many aspects, aspects like sanity and Did he commit murder 

in the second degree? Or do you sustain his contention of self-defense ? 

Now, as I see this case one of the most important factors that you have to 
deal with in your deliberations is coming to a conclusion about the possibility of 
a certain thing happening on the basis of the testimony of one witness, and that 

394 is Mr. Gillard’s testimony. He is, in my opinion, the strongest witness in 
the case or he is the weakest witness in the case, whichever you prefer to take. 

I think that his testimony is not sufficient under the circumstances for you 
to base a decision of murder in the second degree or manslaughter; and I tell 
you that because of certain inconsistencies in his statements and because I think 
his statements should have been consistent all the way through. He has testified 
before the Coroner. He has testified before the Grand Jury. He has made a state- 
ment and signed it and he has testified here. So there should be continuity at 
least as to an important thing. 
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I call to mind the fact that when he testified here as I recall it, he used 
the words of the defendant, that the defendant said, ‘‘I want to kill you’? when he 
came up’ on the porch. But I didn’t find that when he testified at the Coroner’s 
Inquest, he said the defendant said, ‘“You are the man I want to see.?? One who 
knows so much about the details of this offense -- he is the only one I could find 
that was an eyewitness -- in his position to know so much about the nature of 
the offense, he should have been consistent. There was no reason for him to 
say the man said, ‘‘I want to kill you’’ on one hand and on the other hand, ‘‘You 
are the man I want to see’’, That may be considered a small thing, but I think it 
is bigger based on his testimony. | : 
Assuming you find the defendant to be of sound mind. you could properly bring 
him a verdict as charged or for a lesser offense of manslaughter. 

395 Let's take his testimony a little and consider it in the light of our knowledge 
of circumstances and experience. If you recallI had him -- and I did this delib- 
erately -- I had him demonstrate physically how this offense occurred. And if 
you recall, at least it is my recollection, he went through the exact stages of the 


occurrence. If you recall the deceased was leaning over the concrete banister. 
It is not as high as this jury box, of course. He said all of the stabbing occurred 
_ while the deceased was leaning on the banister. Now, I was very meticulous and 
careful to get him to say that and I believe he said it more than once. The de- 
ceased never stood up, never had a chance, as he said, to stand up to face his 


assailant. 3 
I ask you in the light of common sense and experience -- I know you have 
thought about whether such a thing is conceivably possible especially in the light 
of the fact that the Deputy Coroner was asked whether there was any degree down- 
ward of the wounds, each one of them, and he said, “Very very slight.” That 
‘Very very slight’’ indicated to me practically no downward motion at all was 
used. Now, he also testified as I recall that one of these wounds was nine inches 
396 _ below the supersternal notch and just to the right of the mid sternal line, 
being here (indicating). Well, you just measure nine inches from there and at 
the same time put yourself over a banister like this (demonstrating) and tell me 
how I can stab you nine inches below the supersternal line while you are leaning 


over that banister. | 
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| Do that again with another wound which, as I recall, was seven inches be- 
low the supersternal line and measure off seven inches and lean over a banister 
and have a man taller than you are come up to you on the steps, and you are 
leaning over all the time while he stabs you and you tell me how you'can be 
stabbed seven inches below this point and how you can be stabbed as the deceased 
was when the angle of the stabbing is slightly depressed. Is it not reasonable to 
conclude when you are stabbing from above, as Mr. Gillard said, you are going to 
be stabbed here or in the shoulder? How could you possibly be stabbed at that 
point without stabbing the concrete first? Is it conceivable? I don’t think it is 
worthy of belief, especially sufficiently so to condemn a man of second degree 
murder or manslaughter, because I don’t think it possibly could have happened 
under the circumstances. . 
I cannot justify really with any ammunition at my disposal why Mr. Gillard 
would testify untruthfully. I can’t say he is testifying untruthfully, but I can say 
397 it appears to me he was a friend of the deceased. He had seen the deceased 
On many many occasions. Whether or not there is a tendency on his part to cover 
up for the deceased, I don’t know. But, in spite of what the motive might be or if 
there is no motive, I say to you it is extremely doubtful that such a thing could 
have occurred under the facts as you have had them told to you, and for that reason 
I ask you to give that careful consideration which I am sure you will do in weighing 
one against the other, which you ultimately have to do in coming to a conclusion. 
The other thing that I noted was the fact that Mr. Gillard was very very talka- 
tive. I don’t condemn him for that. However, you saw his demeanor on the stand; 
you saw his conduct on the stand. You are in a better position to observe the wit- 
nesses on the stand than anyone else, and it is your duty from your observations 
of this man to determine whether he is inaccurate, incorrect, mistaken, or is just 
not telling the factual truth. 
| Another thing that occurred to me was, as I recall it, he said to me in answer 
to a question that he was facing towards Tenth Street, and we had the discussion 
at the board. Later on he in his testimony, he changed it, he said it was a mistake. 
Any man can make 2 mistake. I just wonder if a person who is so sure about the 
position he is looking could he be mistaken about that after having the directions ? 
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If he is looking towards Tenth Street, he is looking away from the direction in 
398 which the defendant came and could not possibly have seen him. 

Now, we will match his testimony with some of the other witnesses' testi- 
mony. Wouldn't you assume if this man were stabbed as has been testified here 
-- there were three stab wounds and one cutting on the finger, if he was stabbed 
as the Deputy Coroner testified, and there is no dispute about that -- Would you 
not assume that there would have been some evidence on the porch of the stab- 
bing? Wouldn't you assume that a man stabbed, attacked that quickly and stabbed 
would have left some blood on the porch, on the steps leading down from the 
porch. There was a pool of blood where he fell and, as a matter of fact, he died 
from loss of blood. But, if you recall, there was no blood on the steps. Asa 
matter of fact, the Government didn't put any testimony in at all concerning that, 
but from the defendant's wife, she said there was no blood on the steps and she 
was there some time after nine o'clock the following morning. 

That is just a matter of circumstantial evidence that leads one to believe 
and I hope leads you to believe that Mr. Gillard’s story is not the true and cor- 
rect version of the place where the offense occurred. i 

399 Now, while Iam dwelling on that, I want you to recall what the defendant's 
version was of this tragic event. The defendant said he threw the knife down. 
Up until the time he testified that way, that was the first you had that the defendant 
threw the knife down. However, there is corroboration of that statement and there 
is backing up to that statement from the witness that testified here today, the 
fireman. You will recall the testimony of the fireman. He told you the defendant 
threw the knife down then and there when he approached him. And that has not been 
rebutted by any of the evidence that has been adduced before you. At least the de- 
fendant has some corroboration for something he has done and there is no corrobo- 
ration to Mr. Gillard's testimony on that. There is no backing up of his testimony 
as there is backing up of the defendant's testimony. 

Now, let me point out another point of backing up of the testimony of the 
defendant. If you recall Mr. Cephas -- Mr. Cephas is the gentleman who got out 
of his car and went across the street, as I recall it -- He looked down the street 
and saw what appeared to be a scuffling of two men, one shorter than the other. 
The shorter man was apparently trying to get away from the taller man but at 

| 





186 


no time did he say that he saw -- and I asked him did he see anything occurring 
on the steps or anything occurring on the stoop or the porch -- anything occur- 
ring on the steps or the porch. When I asked him that he said he did not. Mr. 

400 Gillard said nothing about a scuffle on the sidewalk. In fact, he denied 
there was a scuffle on the sidewalk. Mr. Cephas said there was a scuffle on 
the sidewalk approximately in the position in which the defendant put it. There 
is some corroboration from a Government witness of the defendant’s story that - 
the final encounter took place on the sidewalk in front of the house and not on the 
porch. . 

Now, there is a lot of confusion in the Government’s case in the prosecution’s 
part of the case and a lot of conflicts which I don’t think ought to be in a case of 
this type. I don’t think there ought to be a built-in doubt, as I feel there is in 
this case. I don’t understand how two people on the scene of the crime can have 
different versions, contrarily so, to an event. I point specifically to Mr. Clanton. 

I don’t say Mr. Clanton is not telling the truth -- I don’t know where the 
truth lies. Let’s say it is inaccurate because of the fact Mr. Clanton says that 
the defendant was pointed out to him, if you recall, and he was advancing towards 
Tenth Street and he ran out in the road, circled him, stopped him, asked him what 
happened. The defendant told him and he brought him back to the scene and turned 
him over to the authorities, to the polceman or fireman. 

401 But the fireman who testified gave a different version. The fireman gave the 
version he was pointed out to him down the street, which was in front of the church. 
The fireman went and got the defendant. The defendant told him he had dropped the  .§ 
knife and the fireman got the knife and brought him back to the scene where the 
dead body was. 

How can that be? Somebody is inaccurate. Both could not have brought him 
back, because there is no testimony both brought him back at one time. I don’t 
know how you reconcile that, but these are the kinds of things which to me leave 
reasonable doubt and if you have reasonable doubt, you cannot convict for either 
of these offenses, second degree murder or manslaughter. And I say, in my 
opinion, that leaves a built-in doubt where you have two people on the scene saying 
contrary things. Is that the kind of thing you would rely upon and make a decision, 
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and act? Wouldnt you stop to think when you have heard this kind of testimony 
with these doubts, with these contradictions, with these seemingly impossible 
events which cannot occur as alleged, wouldn’t you stop and think before you 
acted on that? That is the kind of thing that leads up to having a reasonable 
doubt. : 

I want to go into the plea of insanity and the plea of self-defense. One does 
not offset the other. One can stand on its own legs and so does the other. They 

402 are interposed here because in representing him, I am to raise every de- 
fense the law of the land allows him. The law of the land has always allowed 
these defenses and they allow them now. You can stop at one if you want to. 

If you find the defendant was temporarily insane at the time he did this, 
you need go no further. According to the law, if you find him not guilty by reason 
of insanity, he will be committed to an institution by the District of Columbia 
Court and will remain there until released by the law. : 

If you find he didn’t have these mental disorders, you go to self-defense. 
Then you have to go to the point whether or not you believe the defendant. Under 
the circumstances, does he make sense in view of all you heard ? Or does he 
make more sense than all the other evidence you heard? Is what he said more 
consistent with what a person under these circumstances would do than what has 
been testified against him ? | 

If you recall this defendant never did provoke any trouble wiih the deceased. 
He never did act as the aggressor. He never did intimidate him, and the evidence 
is absolutely clear on that. There is no rebuttal, no contradiction of his state- 
ments that prior to this event he had been cut by the decedent who had a knife and 

403 did it. Prior to that he had been assaulted by the decedent or two or three 
of his friends, or all of them -- I am not sure; he knows who assaulted him. It 
is obvious he was cut. He pointed it out to an officer at the precinct and that po- 
lice officer is not in the case. We don’t know whether or not a could be cor- 
roborated. 3 

However, with that in mind and having been threatened ani these threats 
having been heard by him and heard by his wife and heard by Mr. Simpson and 
the decedent was notoriously one who carried a knife -- When he came outside 
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with a knife, it was nothing unusual -- I feel under the circumstances, the de- 
fendant had reasonable cause to be afraid. There isn’t any contradiction to his 
testimony that he went to a callbox to call the law. You may ask: Why would a 
person go to a callbox with a knife to call the law? I think if you will take into 
consideration the state of fright and the fear he was laboring under at the time, 
anyone of us might have done the same thing. He fled for his life at the hands 
of the decedent or the decedent with the other men who were there. 

As he said, he struck out at the deceased because he thought he had a 
knife in his hand and he thought he made a gesture to do him bodily harm. At 
that time he thought he was either going to lose his life or suffer bodily harm. 
You have to decide whether or not he had reason to believe his life was in danger 

404 and/or would suffer bodily harm, and that he would be allowed by law to 
defend himself with reasonable cause in order to save his own life. 

Now, I am very much enheartened by this fact: Neither of the psychi- 
atrists thought he was telling an untruth; both of them said that. They both said 
this man was not in their opinion a malingerer. Doctor Cavanagh didn’t think 
he was fabricating a story and neither did Doctor Ryan. Both believed he was 
telling the truth. At least an impression was made on the psychiatrists that 
this man was telling the truth. 

Now, we get into the insanity defense. You recall what Doctor Cavanagh 
said: He gave you an expression as to why he thought the man did not know 
right from wrong. Then he said he was suffering from an irresistible impulse. 
This defense of insanity is based, as I understand it, on knowing right from 
wrong, irresistible impulse, and also whether the act was the product of a mental 
disease or mental defect. 

Do you recall Doctor Ryan could not rule out irresistible impulse. He said 
he knew right from wrong but under such circumstances as the defendant was in, 
he may have been so disposed that he didn’t have the will to resist. In other 
words, he may know it is wrong but his state of mind is such that he is impelled 
to do the act even though he knows it to be wrong. That, I understand, was his 
state of mind as clearly expressed by Doctor Cavanagh. 

405 Now, Doctor Ryan said also, as I recall it, that this type of classification 
that he gave to this defendant was under the classification of mental disease. Now, 
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ladies and gentlemen of the jury, that is something for you to decide too, as to 
whether or not you feel what he did is the product of a mental disease under that 
classification which Doctor Ryan said. ! 

Also I wish you would take into account whether or not you bibine it is better 
in giving a diagnosis of anything if the one giving a diagnosis wants to know your 
prior history. Does it help in your diagnosis? As far as you are concerned, if you 
don’t feel prior history is necessary, that is up to you. I think in psychiatry it is 
important to know if a person has a psychiatric history before he comes in; that 
psychiatric history could well have something to do with the diagnosis. I think it 
behooves a person to read his record. I have them. I presented them. They were 
thought not to be necessary by Doctor Ryan. I am not saying he is an incompetent 
doctor; I am just talking about in weighing the psychiatric testimony one against 
the other which you have here, isn’t it more logical to go along with Doctor Cav- 
anagh because he studied the record from the Veterans Administration and the 
Army? And it is beyond question this man got out of the Army because of a medi- 

406 _ cal discharge with a psychiatric definition to it. Then at the Veterans Admin- 
istration, he had examinations for it. I have read from some of those records. 
-Doctor Cavanagh thought that was important in order to give a full-rounded diag- 
nosis. I think it is important. I think you have a sort of vacuum on one side and 
on the other side you have all the background, using the records from the Veter- 
ans Administration and the Army. 

I think it is commendable for Doctor Cavanagh to have come in. I needed 
somebody to look at him and he agreed to examine the defendant without fee and 
without promises of fee. I think it is commendable for him to come down to court 
and testify. I think he was very, very forthright about it as you have seen for 
yourselves. ! 

Now, ladies and gentlemen of the jury, you have to find the  ietotdart to have 
killed the deceased with malice aforethought because that is how the indictment 
charges. The Judge is going to go into that. Malice aforethought is a state of mind 
bent on mischief, and I don’t think you can find it in this case under the circum- 
stances. I think in this case you will find more facts going for the defendant’s side 
than you will find going against the defendant. You have to fit in the facts that have 
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been testified to by the various witness about the conduct of the defendant and 

what he did and what they did. I think when you weigh the two sides, the pendu- 

‘lum will swing towards the defendant. At least I hope I can convince someone on | 
407 the jury there is a built-in doubt. I think there is more reason to believe 

the defendant than there is to believe the contrary put on by Mr. Gillard. I don’t 

think the defendant has told things that are not inconceivable, strange as it may 

seem that the defendant was waiting out on the street with a knife. I think that 

can be understood as the psychiatrist pointed out to you. . 

Now, I want to have you look at this thing objectively and ask yourselves the 
question: Could you act in good conscience on a conviction of either second de- 
gree murder or manslaughter in the face. of contradictions of witnesses that 
should not have contradicted themselves ? 

I hope after consideration of all the testimony, particularly the mental 
or psychiatric testimony, the testimony of what took place as the defendant acted 
them out, including his prior history in the service and the blow on his head and 
all the other things, I feel in any event you could easily come up here, with the 
evidence that you have, with the finding that the Government has not proven be- 
yond 2 reasonable doubt that the defendant was sane or of sound mind at the time 
he did this and that must be done before you can convict hime 

I think on all the evidence his plea of self-defense is a just one, a proper 
one. I don’t think he is malingering here as he did with the doctors, and they 

408 said he was not malingering. 

You could either find him not guilty by reason of insanity or not guilty _ 
because you believe there is a greater probability of truth that he acted in self- 
defense and that he did not act as the aggressor. 

Thank you, ladies and gentlemen of the jury. 

MR. OMALLEY: May we approach the bench, Your Honor. 

THE COURT: You may. 

(At the Bench:) . 

MR. O™MALLEY: Counsel in his argument has made what I think is an 
improper argument. If you will remember, you talked about this defendant, 
in the event he is found not guilty by reason of insanity, being sent to a hospital 
until it is determined to the satisfaction of the Court that the guy is all right. 
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I think the Government should be permitted to argue it doesn’t now allege 
nor does anybody allege that he is presently suffering from mental disease or 
mental defect and that the authorities at Saint Elizabeths, according to all the 
evidence we have before us, would be justified in immediately turning him out 
in the street. ! 

THE COURT; I have to give in substance that once he gets over there, 

409 under the statute it is mandatory that he remain until released by the 
authorities. : 

The point of saying that he will be turned out immediately may tend to 
prejudice the jury. The jury might say, What is the Boe: of sending him over 
there if they agree he is sane? 

I wish you hadn’t done it, but in view of the fact you have gone it, I think 
I will be able to clarify it as to what happens if they put him out by reason of 
insanity. As I remember your argument, I think there was reference to some 
testimony in the case about him leaving -- Are you ats aa that the defend- 
ant fled from the scene ? ! 


MR. OMALLEY: I am not going to ask Your Honor to instruct on flight. 
THE COURT: If you are not going to ask for the instruction on flight, I 
won't give it. You didn’t submit any instructions based on the case in 18 Ap- 


peals. | 9 
MR. NUSSBAUM: We agreed on that, Mr. O'Malley and I. I forgot it, 
frankly. | 
THE COURT: This is what I wrote up. I tried to follow the language - 
Here is what I wrote: The Court instructs the jury it is not necessary for the 
prosecution to prove a motive, but in the absence of proof of motive, if you 
find there is a lack of proof of motive by the Government, it may be considered 
by the jury as favorable for the accused. Do you want more time, Mr. Nussbaum ? 
410 MR. NUSSBAUM: I appreciate Your Honor calling that to my attention. I 
had forgotten about it. I don’t want to argue further on it. Thank you. 
THE COURT: If you want to, I will allow you more time. i 
MR. NUSSBAUM: Thank you just the same. 
THE COURT: Very well. 
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(in Open Court:) 
THE COURT: All right, Mr. OMalley, you may proceed. 
CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 


BY MR. OMALLEY 

MR. O'MALLEY: May it please the Court, ladies and gentlemen of the 
jury: I am not going to devote any more time to the psychiatric testimony 
in this case because I don’t think the facts warrant a verdict of not guilty by 
reason of insanity in this case. I think this case must be decided upon the 
factual situation as to whether the defendant is guilty or not guilty of the crime 
charged in the indictment. 

Mr. Nussbaum in his argument has argued that the Government’s testi- 
mony was garbled, confused and inconsistent. Now, I will submit, ladies and 

411 gentlemen of the jury, that when you have various people testifying to an 
event that some of those people have seen certain aspects of an event, other 
people have seen other aspects of an event and when they come in here, they 
will testify differently no matter how honestly or positively they testify. The 
fact they testify differently doesn’t mean they testify inconsistently. 

Now, the reason there is no inconsistency in the defendant’s testimony 
is that the defendant is the only one on that side who has offered any testimony, 
for he took the’ stand and testified in his own behalf as to what transpired. The 
psychiatrist, Doctor Cavanagh, testified on the basis of what the defendant told 
him as to what transpired. The defendant’s wife took the stand and testified 
also as to what the defendant told her about his fears and beliefs and his re- 
counting of the details of the event. 

The fireman who was called in this morning to testify Mr. Nussbaum says 
he is inconsistent with other Government witnesses because he testified what 
the defendant told him, and what the defendant told him was inconsistent with 
the testimony of some of the Government witnesses. 

I submit everything the defense has put in is consistent because all they 
have put in by way of evidence is what the defendant said. Now, as regards the 
412 defense of self-defense, we have all the testimony 4s to the events that led | 

up to this offense. 
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Now, as to interested or disinterested witnesses, is Mr. Gillard not less 
interested? The same thing is true of Mr. Cephas; the same thing is true of 
Mr. Clanton. Doctor Ryan wasn’t as good as Doctor Cavanagh, but the facts are 
completely clear. Now, the Government submits what we do have -- and even - 
counsel in his conjuring can’t contradict it -- we have this very substantial 
knife which is in evidence, which you saw and which is admittedly the knife 
used by the defendant. Nobody has ever testified the deceased had a knife, nor 
have they ever found the knife that was on the person of the deceased at the 
time of this assault by the defendant. ; 

But, assume that this defendant had some fear or apprehension that the 
deceased did have a knife -- His Honor is going to instruct you that a man does 
have a right to defend himself against serious bodily injury, but he is also going 
to instruct you as regards the use of excessive force. If a man uses more force 
than is required to protect himself from bodily injury, His Honor will instruct 
you that he in effect then becomes the aggressor. | 

Maybe, taking everything the defendant has in opposition of the evidence by 

413 the Government, there is a justification for the first stabbing. Maybe there 
is a very substantial one. But what justification was there for the second? What 
justification was there for the third? What justification was there for pursuing 
this hapless deceased? What justification was there for pursuing him down the 
street from 933 N Street to approximately 917 N Street ? 

Ladies and gentlemen of the jury, taking the defendant’s case at its best, 
it is a flagrant case of excessive force and we ask that you eeu a verdict of 
guilty as indicted. | 

THE COURT: We will take a ten-minute recess at this time. 

(Short recess was taken.) 

CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the introduction of evi- 
dence in this case and arguments of counsel now being concluded, it becomes 
the duty of the Court to instruct you as to the law that should guide you in your 
consideration of the evidence and the determination of your verdict. 

When you retire to the jury room, you will take with you a copy of the 
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indictment returned by the Grand Jury in this case. The purpose of the indict- 
ment is to inform the defendant of the charge or charges that have been brought 
414 against him and the charge or charges that he must meet when his case 
comes on for trial. Now, an indictment is not evidence against a defendant and it 
should not be regarded by you as testimony against this defendant, nor. as being 
of any probative value, nor as being entitled to any weight as evidence. 

The law is that a defendant is presumed to be innocent of the charges con- 
tained in the indictment and the burden. of proof is upon the Government to prove 
him guilty to your satisfaction beyond a reasonable doubt. Unless the Govern- _ 
ment sustains this burden and proves beyond a reasonable doubt that the defend- 
ant has committed every element of the offenses charged, the jury must find him 


not guilty. . 

As I said to you a moment ago, the burden of proof is on the Government to 
prove a defendant guilty beyond a reasonable doubt, but not beyond any doubt 
whatsoever. In other words, the Government must prove the defendant guilty to | 
a moral certainty and not to an absolute certainty. As its name implies, a reason- 


able doubt is a doubt for which you can give a reason to yourselves, a doubt based 
On reason and not just any whimsical conjecture: or some capricious speculation. 

I think I can explain to you the meaning of the phrase “‘reasonable doubt’? in 
simple, every-day language. Proof beyond a reasonable doubt simply means this: 
If, after an impartial comparison and consideration of all the evidence, you can 

415 Say to yourselves that you are satisfied of the defendant’s guilt then you 
have a reasonable doubt; but, if, after such impartial comparison and consideration 
of the evidence, you can truthfully Say to yourselves that you have an abiding con- 
viction of the defendant’s guilt such as you would be Willing to act upon in the more 
weighty and important matters relating to your own affairs then you have no reason- 
able doubt. 

In other words, proof beyond a reasonable doubt simply means that the proof 
must be such as will result in an abiding conviction of the defendant’s guilt on 
your part and in your mind such as you would be willing to act upon in the more 
weighty and important matters relating to your own affairs. 

In determining whether the Government has established the charge against 





195 


the defendant, you must consider and weigh the testimony of all of the witnesses 
who have appeared before you. You are the sole judges of the credibility of the 
witnesses. In other words, you must determine which minestes to believe and 
to what extent you believe them. 

In deciding how much weight to attach to the testimony of a eeieesae: you 
may consider the demeanor of a witness on the witness stand, his manner in 
testifying, whether the witness impresses you as having an accurate memory 
and recollection, whether the witness impresses you as a truth-telling individual, 

416 and whether the witness has an interest in the outeome of the case. All 
these facts you may consider as well as any other matters which may seem to 
you to have a bearing on the question as to whether the witness is Byenee the 
truth or is telling a falsehood. 

If you find a witness knowingly testified ie as to any material fact con- 
cerning which fact that witness could not reasonably have been mistaken, you 
are then at liberty if you wish to do so to disregard the entire testimony of such 
witness or any part of his or her testimony. You are to base your verdict in 
this case solely upon the testimony which you believe to be true. - 

As you know, among the witnesses who appeared in this case are members 
of the medical profession and those specializing in psychiatry. Such a witness 
is usually referred to as an expert'witness. Now, a person who by education, 
study and experience has become an expert in any art, science or profession 
and who is called as a witness may give his opinion as to any such matter in 
which he or she is versed and which is material to the case. You should con-_ 
sider such expert opinion and should weigh’the reasons, if any, given for it. 
You are not, however, bound by such an opinion. You may give it such weight 
as you deem it is entitled to receive whether that be great or slight, and you may 

417 reject it if in your judgment the reasons given for it are unsound. 

An expert witness may give his opinion based on a hypothetical question. 
Such a question is one put by an attorney wherein he asks the expert witness to 
assume certain facts, which usually the attorney putting the question maintains 
have been shown by the evidence in the case, and then to give an opinion on a 
particular issue based on such assumed facts. It is the duty of the jury to say 
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whether such assumed facts have been shown by the evidence in the case. If any 
such assumed facts have not in your minds been proven in the case, then that is 
a matter for you to consider in deciding what credit the opinion is entitled to, 
which is based on such assumed facts. 

In weighing the testimony of expert witnesses, it is proper for you to 
consider all the surrounding circumstances as to such witnesses; their oppor- 
tunity of knowing about the matters concerning which they have testified as ex- 
perts and their willingness to expound fairly in reference to their expert knowl- 
edge. 

-While you should consider the opinions of the experts, you are not bound 
to follow their conclusions. 

It. is the duty of the Court to make known to you the law of the case and it 
is your duty, as jurors, to take the law of the case from the Court. As I have 

418 stated to you, you are the sole and exclusive judges of the facts. You are 
admonished not to permit your judgment, or your reason, or your intelligence 
to be swayed by sympathy, prejudice, bias, or ill will against or for either the 


Government or the defendant. You should not be influenced by your feelings or 
your emotions. 
Your verdict is to be reached in accordance with the solemn oath you took 


that you would well and truly try this case and a true verdict render in accord- 
ance with the evidence and in accordance with the law as given you by the Court. 

-You must consider this matter deliberately and carefully in the light of 
the instructions on the law which I have given you. In reaching your conclusion, 
you must use the same common sense, the same approach, the same intelligence 
which you would employ in determining any important matter that you have to 
decide in the course of your own affairs. 

There has been introduced in this case by way of cross-examination by 
Government counsel the fact that the defendant while on the stand admitted that 
back in 1940, 1941 or 1942, I believe, had been convicted on prior offenses, 
larceny and receiving, something like that. Now, the only purpose for which 
you can consider a prior conviction against the defendant or any other witness 

419 is for the purpose of affecting the credibility of the witness. In other words, 
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being the sole judges of the facts in this case and the credibility of every witness 
who takes the stand, it necessarily becomes important for the iury to say to 
themselves, ‘‘How much weight am I going to give to each individual witness ?”’ 
Therefore, the Government and defense counsel, if they have facts or information, 
are permitted to develope prior convictions. You are only to consider that evi- 
dence to determine how much weight or credance you are going to place on the 
testimony of that witness. It doesn’t necessarily follow that a person who has 
been convicted of a prior offense is guilty of the offense charged in the present 
case. In other words, the only purpose for evidence concerning whether or not 
he has been convicted before is to assist you in arriving at a determination and 
conclusion. in your mind as to how much weight you are going to place on his 
testimony. | 

Now, first of all, arguments made by way of opening statements of counsel 
on either side and arguments to the jury at the close of the case are not to be 
considered by the jury as evidence in the case. However, you should listen at- 
tentively to the arguments of counsel. If their recollection of the testimony as 


to certain facts in the case differ from your recollection, your recollection must 


. govern. | 
420 Likewise, if a District Attorney or defense counsel propounds a question to 
a witnesson the stand or a defendant, the question propounded by counsel to a 
witness is not evidence in the case. You must listen carefully to the question, 
however, the testimony to be considered is the answer given by a witness under 
oath on the stand to the question propounded by either counsel. The defendant in 
this case is charged with the crime of murder in the second degree. The District 
‘of Columbia Code defines murder in the second degree, as follows: 
‘Whoever with malice aforethought kills another is coer of murder in 
the second degree.’’ 
The specific charge contained in the indictment is, as follows: 
On or about June 7, 1958, within the District of Columbia, Carl M. Misen- 
heimer, with malice aforethought, murdered Moses B. Strother by means of stab- 
bing him with a knife.”’ | 


Now, what is meant by the word ‘“‘malice?’’ Malice is a legal term. The law 
| 





198 


does not use the word ‘‘malice’’ in its popular sense. Malice, as the law uses 
that term, does not necessarily mean a malicious or evil or malevolent purpose, 
or a personal hatred or hostility towards the deceased. Malice in the eyes of 
the law is a state of mind. It shows a heart fatally bent on mischief and is un- 
mindful of social duty. Malice, as the law knows it, may also be defined as a 

421 condition of mind that prompts a person to do an injurious act wilfully to 
the injury of another. Malice may be implied or inferred from the act committed, 
or it may be stressed. The law is that every person is presumed to intend the 
natural and probable consequences of his acts. 

Murder in the second degree may be committed without purpose or intent 
to kill, or it may be committed with purpose or intent to kill but without premedi- 
tation and deliberation. 

A killing under the influence of passion induced by insufficient provocation 
may be murder in the second degree. An accidental or unintentional killing con- 
stitutes murder in the second degree if it is accompanied by malice. 

Consequently, if you find that the defendant killed the deceased with malice 


aforethought, bearing in mind the definition of malice that I have given you, that 
is, that it is a general state of mind of the kind I have defined, but that he did so 
without premeditation or deliberation or without purpose or intent to kill, then 


you may find the defendant guilty of murder in the second degree. 
Now, what do we mean by the word ‘caforethought’’ which was used, as you 
_ just heard, in the Statute? You will recall the Statute used the words ‘‘malice 
422 aforethought’’. The word ‘‘aforethought”’ is defined simply as thought of 
beforehand. Thus, in the phrase ‘‘malice aforethought’’ the word ‘‘aforethought’’ 
does not refer to intent to take the life, but it refers to the malice. The malice 
must have been deliberately held in the mind of the defendant even for only a brief 
period of time when the purpose to take life is formed. This malice ‘‘thought of 
beforehand’? must go hand in hand with the blow or the means producing the death 
to constitute murder in the second degree. 
But there is still a lesser crime of which you have a right to find the defend- 
ant guilty, and that is manslaughter. 
Manslaughter is the unlawful killing of a human being without malice. For 
example, it may be such killing that happens as a result of a sudden quarrel or in 
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the commission of an unlawful act without any deliberate intention of doing any 
mischief at all. If the killing is committed in the sudden heat of passion caused 
by adequate and sufficient provocation, the crime is manslaughter rather than 


murder. ! 

In order to reduce murder to manslaughter, however, the passion must 
be of such degree as would cause an ordinary man to act on impulse ‘and without 
reflection. In addition to great provocation, there must be passion and hot blood 
caused by that provocation. But a trivial or a slight: provocation entirely dis- 

423 proportionate to the violence of the retaliation is not adequate provocation. 

If you find that the defendant killed the deceased in a sudden heat of passion 
and in hot blood caused by adequate provocation but without malice, bearing in 
mind the definition of malice as I have given it to you, you oe find the defend- 
ant guilty of manslaughter. 

We now reach a discussion of the claim that the defendant ves not legally 
sane at the time of the commission of this act and that he should be acquitted by 
reason of insanity. In other words, if you should believe that the defendant did . 
commit the crime of murder in the second degree or manslaughter, then the 
defendant contends that he was insane at that time. On the other hand, the Govern- 
ment contends the defendant was legally sane at the time of the commission of the 
offense charged. | | 

As a matter of law, the Court instructs you that everyone i presumed to be 
sane. But, whenever the issue of insanity is raised by the introduction of evi- 
dence by the defendant, then the Government has the burden of establishing the 
sanity of the defendant at the time of the act in question beyond a reasonable 
doubt. | 

It is not every kind of mental derangement or mental deficiency which is 
sufficient to relieve a person:of responsibility for his acts. It ig the law that a 

424 person may suffer a mental abnormality and still be answerable for his 
unlawful acts. A person is not criminally responsible for his act if at the time of 
his act he was suffering from a mental disease or a mental ~ and such act was 
the product of such mental disease or mental defect. | 

I will now endeavor to explain to you what is meant by mental disease and 
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what is meant by mental defect: A mental disease is a condition of the mind 

which is considered capable of either improving or deteriorating. In other 

words, a mental disease is a condition of the mind which is deemed capable of get- 
ting better or getting worse. On the other hand, a mental defect is a condition of 
the mind which is not considered capable of either improving or deteriorating 

and which may be either congenital, that is, existing at birth, or the result of an 
injury, or the residual effect of a physical or mental disease. In other words, 

a mental defect is a permanent condition not considered capable of improving or 
deteriorating, whatever the cause may be. 

If you find beyond a reasonable doubt that the defendant committed the acts 
charged in the indictment, then, before you may acquit him on the grounds of - 

. insanity, you must first find two elements present. I will now discuss these two 
425 elements. 

As to the first element or requirement, that is, that the person was suffer- 
ing from a mental disease or mental defect at the time of the said act. By mental 
disease I mean a mental condition which is capable of either improving or deter- 
iorating, and by mental defect I mean a permanent mental defect not capable of 
deteriorating or improving whatever the cause may be. 

As to the second element or requirement, that is, that the act in question 
was the product of the mental disease or mental defect. You are told that by 
this is meant that the act in question must be the consequence or result of a mental 
disease or mental defect. In other words, in order for you to acquit on the grounds 
of insanity, the criminal act of the defendant, if you find he did the act, resulted 
from or was the product of a mental disease or a mental defect then suffered by 
the defendant. 

In connection with the defense of insanity, the defendant in this case also 
asserts that at the time of the crime he was acting under an irresistible impulse. 

‘Under the so-called irresistible impulse test, the accused, that is the defend- 
ant, although able to distinguish between right and wrong is relieved of responsibil- 

_ ity for his criminal act if his mental faculties at the time of the act were so de- 
426 ranged because of a mental disease or mental defect so as to create in his 
mind an uncontrollable or irresistible impulse to commit the deed with which he 
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is charged and an impulse so powerful as to override the reason and judgement 
and to wipe out his sense of right and wrong to the extent that the accused was 

. deprived of the power to choose between right and wrong and lacked the power and 
ability to adhere to the right. ! 

Therefore, if you should fine beyond a reasonable doubt that the defendant 
committed the act charged in the indictment and you further find that he was suf- 
fering from a mental defect or mental disease at the time, still your task would not 
be completed, you would then need to go a step further and determine whether the 
committing of the said act was caused by such mental disease or mental defect. 

Should you find beyond a reasonable doubt that. the said act was not the prod- 
uct of a mental disease or a mental defect, then he would be responsible for his 
act and would not be entitled to an acquittal on the grounds of insanity. 

The question of the defendant’s mental condition and its causal relation to 
the offense must be determined by you from the facts which a find to be reason- 


ably deducible from the evidence in the case. 
427 The defendant also claims that he was acting in self-defense at the time the 


Government claims he killed the deceased and, therefore, he is not guilty under 
the law. Now, self-defense is a law of necessity. Every human being has a right 
to defend himself against death or against serious bodily harm. Selt-preservation 
is the first law of nature. 

But in order to justify the use of a knife or dangerous weapon in self-de- 
fense, it must appear that the defendant was so situated that he honestly believed, 
and that he had a reasonable ground for such belief, that he could not save him- 
self from bodily harm except by the use of a knife. : 

Self-defense means self-defense from a present danger of imminent grave 
injury to the person which might maim him, or which might be permanent in 
character, or which might produce death. 

In order to be justified, ladies and gentlemen of the jury, in defending him- 
self by the use of a deadly weapon, it must appear that the defendant honestly be- 
lieved that he had good reason to believe that he was in imminent | danger of his 
life or great bodily harm. He may resort to the use of a knife in self-defense 
only if he is in imminent peril of his life or great bodily harm. _ 
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428 However, in defending himself, a person may not use greater force than 
‘is necessary to repel the attack. A person claiming this right of self-defense 
is not required to retreat if he is in a place where he has a right to be unless by 
doing so an affray may be clearly avoided. If he is honestly in fear of death or 
great bodily harm, he may stand his ground even to the extent of taking the life 
of his attacker if it is necessary. 

Now, the law also states that a person who is the aggressor, or the one 
who precipitates or starts the argument, cannot claim the defense of self-de- 
fense. Let me see if I can give you an example of what I mean by that state- 
ment; Let us assume two lawyers are out in the corridor outside of the court- 
room here, and they get into an argument and one lawyer hits the other lawyer 
in the face with his fist or something like that. The man who hit the other lawyer 
first is what would be called in law as the aggressor. He precipitated and started 
the fight by striking the first blow. However, the law doesn’t say the man who 
got struck by getting hit in the face with the other man’s fist would have the 
right to go around the corner and get an ax or gun or a crowbar and come back 
and kill that man. He may retaliate by using only the force necessary to repel 
the attack by the other person. In other words, a person cannot use more force 
than is necessary to repel the attack of the aggressor. 

429 Now, voluntary intoxication is not a defense to a charge of murder in the 
second degree. On a charge of murder in the first degree, voluntary intoxication 
of a defendant may be taken into consideration because a person may be so in- 
toxicated that he cannot form the purpose or intent to kill, and he may not be able 
to premeditate and deliberate. Neither purpose nor intent to kill, nor deliberation 
and premeditation are necessary in order that a killing should constitute murder 
in the second degree. A person in the state of voluntary intoxication may have 
malice in the legal sense. 

The Court instructs the jury that it is not necessary for the prosecution to 
prove a motive, but the absence of proof of a motive, if you find there is a lack 
of proof of a motive by the Government, may be considered as a circumstance in 
favor of the accused. aa 

If the verdict of the jury is not guilty by reason of insanity, this means that 
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the defendant will be confined in a hospital for the mentally ill until the superintend- 
ent has certified, and the Court is satisfied, that such person has recovered his 
sanity and will not in the foreseeable future be dangerous to himself or to others, 

in which event and at which time the Court shall order his release either uncon- 
ditionally or under such conditions as the Court may see fit. : 

430 You may consider the defendant’s conduct in the light of all the facts and 
circumstances prior to, at the time, and immediately after the event as shown by 
the evidence, and also the opinions of any experts called to nanty for the defend- 
ant or for the Government. 

The verdict in this case is to be unanimous. If you find ns the defendant 
did not commit the act charged in the indictment or you have a reasonable doubt 
as to whether the defendant committed the act charged in the indictment, then your 
verdict should be not guilty. However, if you believe from the evidence that the 
defendant was suffering from a mental disease or a mental defect and that such 
abnormality caused him to commit the act with Which he is charged, then it would 
be your duty under such circumstances to acquit the defendant and find him not 
guilty by reason of insanity. | 

If you should so find, then your verdict should specifically state that you 
find the defendant guilty by reason of insanity and not just ‘‘not ; guilty’. 

Depending on what you find the facts to be in this case, several verdicts 
are possible: You, the jury, may render any one of four possible verdicts in this 
case. | 

431 You may find the defendant guilty of murder in the second degree; or, two, 
guilty of manslaughter. Third, guilty by reason of insanity; or not guilty. 

The Court will allow you to take to the jury room for your convenience a form 
of verdict which will set forth the four possible verdicts which the jury might ren- 
der. If the jury has unanimously agreed upon one of the four possible verdicts, 
the foreman of the jury will indicate on this form the verdict that the jury have 
agreed upon and will sign his name and, also, fill in the date. ! 

Just to illustrate, I have here the form of verdict which you will take to the 
jury room. [If you find the defendant guilty of second degree murder, the foreman 

' will write the exact words ‘guilty of second degree murder’’. lf you find the de- 
fendant guilty of manslaughter, the foreman will write, ‘guilty of manslaughter”? in 
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the space provided. If you find the defendant not guilty by reason of insanity, 
the foreman will write in the space provided therefor, ‘‘not guilty by reason of 
insanity’’. Or, if you find the defendant not guilty, the foreman will write ‘not 
guilty’’, in the space provided. He will then sign his name at the bottom and fill 
in the date. | 

-In considering the instructions which I have given to you, you are to con- 
sider them in their entirety, that is, as a whole. You are not to pick out some 
particular instruction and accentuate that and overlook another but you are to con- 

432 sider them, as I said, in their entirety. 

-When you go to your jury room, you will there select your foreman and your 
foreman will then preside at your sessions and give each of you an opportunity to 
present your views. You should listen to the opinions of your fellow jurors. Upon 
your return to the court room, your foreman will state your verdict upon being 
requested to do so by the Clerk, and after which he will hand the written verdict 
to the Clerk. Each of you may be asked to state your individual verdict, in which 
case each of you should be prepared to do so. 


As 1 said before, you are also going to be permitted to take with you a copy 
of the indictment in this case. You are to bear in mind, however, that you are 
permitted to take it for your information only. AsI said before, an indictment 


is not to be considered as evidence in this case. 

_ If IT have said or done anything during the trial of this case which indicates 
or suggests to any member of the jury how I personally feel about this case, I 
instruct you to disregard that. From time to time observant jurors, and you have 
been especially observant during the course of this trial, watch a Judge and try 
to determine whether he sustains the objections on one side more than he sustains 
them on the other and try by some observation or method like that to get an idea 
of what the Court thinks about the case. 

433 In all my rulings on the evidence, objections and everything that has been 
before me, I have ruled as I thought the law required me to rule without ever in- 
tending to favor or to intimate favor towards one side or the other in the case. 

So, I say again, if the Court has done anything which indicates or suggests 
to you how the Court feels about the case, the jury must ignore this entirely be- 
cause the facts in this case must be decided by the jurors. 
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Now, this has not been a very long case. Look at this case objectively. 
Try to ascertain what the facts are. Weigh the testimony of all the witnesses 
carefully. Give this case careful consideration because this is a serious charge 
and is important not only to the defendant but to the Government and society. 
When you are deliberating on this case, listen to the arguments by your 
fellow jurors and remember that you, ladies and gentlemen of the jury, are 
here for only one purpose. There is only one purpose for your being here. There 
is only one purpose for my being here, and that is to see that every defendant gets 
a fair trial and to try to assist the jury in conduct of the trial. Your function and 
| purpose is to arrive at what the facts are in the case, what the = of the matter 


is. 
434 So, you can sum up this whole case in one word: What is the truth in this 


matter ? 

Use your common sense and intelligence. Look at the case without bias or 
prejudice or favor, or sympathy for or against either party and try to render a 
verdict in this case, or any case you sit on, that will do justice to your oaths and 
conscience as jurors. 

-Before the jury retires, I want to thank the alternate jurors 5 for your serv- 
ices and the kind attention you have given this case. It has not been necessary to 
substitute one of the alternate jurors in place of a regular juror. I take it you 
understand why you are chosen. If you don’t, I will state this: Should it develop 
during the course of a trial that one of the regular jurors becomes incapacitated 
or sick, then one of the alternate jurors who has heard all of the evidence in the 
case takes that juror’s place. ! 

The alternate jurors will be excused as soon as I conclude the charge. 

_A Marshal will be stationed at the door of the jury room. If you desire to 
communicate with the Court, you will so state to the Marshal who will see that 
your message is delivered to the Court. | 

If the jury should desire to see any of the exhibits that have been offered 
and received in evidence, let the Marshal know and he will get in touch with the 
Court and I will in turn get in touch with the counsel, and we will see that you 

435 get the exhibits. : 

-Will counsel approach the bench. 
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{At the Bench:) 

THE COURT: All right. Now, Mr. Nussbaum, do you have any objections 
to any part of the instructions? 

' MR. NUSSBAUM: Yes, YOur Honor. For the record, I would like to object 
to the instruction on the criminal record of the defendant. I think they should be 
told they can ignore this instead of that they must consider it. 

THE COURT: I think I have told them it doesn’t necessarily follow because 
the defendant has committed one or more offenses that he is guilty of this offense; 
it is only for the purpose of credibility. The only purpose for considering a prior 
conviction against the defendant or any other witness is for the purpose of affec- 
ting the credibility of the witness. I think that was the substance of my instruc- 
tion. Do you agree to that ? 

MR. OMALLEY: Yes, Your Honor. 

THE COURT: I will deny your objection. 

MR. NUSSBAUM: In your instruction on second degree murder, I don’t 
think you used the term of sound and disposing mind. 

_ ‘THE COURT: I tried to stay away from the definition of first degree 

murder. If you want me to give them the definition of first and second -- 
436 MR. NUSSBAUM: Isn’t it from the statue, the section that ‘Whoever, 
-being of sound and disposing mind ...’’? 

MR. OMALLEY: Second degree is just unlawful killing with malice. 

THE COURT: I will read it to you. We put it in there verbatim. 

MR. NUSSBAUM: I don’t think you understand me, sir. 

‘THE COURT: Let me find this part. Just a minute. The District of Co- 
‘lumbia Code defines murder in the second degree, as follows: ‘‘Whoever with 
malice aforethought kills another is guilty of murder in the second degree.’’ I 
read precisely that. 

' MR, NUSSBAUM: I thought you meant sound and disposing mind. 

THE COURT: I hope they are clear on it. If you want me to give them 
the distinction between first and second degree murder, I will do it. 

MR. NUSSBAUM: I don’t want you to. I am just raising these for the 


record. 


o 
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THE COURT: I don’t want to limit you. 
MR. NUSSBAUM: As to the instruction that he could be found not guilty 
437 by reason of insanity if he was suffering from a mental disease or defect 
and also for irresistible impulse - - I think you Should have said, If you find 
him not knowing right from wrong from the evidence in the case, then you can 
find him not guilty. | 

THE COURT: I have used the same charge which is, I think, approved in 
the Court of Appeals in the Durham case and in effect, I think; it was approved in 
the Edmonds case. | 

MR. NUSSBAUM: As to the charge of self-defense, I think the jury should 
be instructed it is not necessary for the defendant to know or see the weapon 
that the decedent had on him, but if the defendant has reason to believe he had a 
weapon on him then he has a right to stand his ground. I think your charge is 
completely wanting on that aspect that he doesn’t have to have knowledge. 

THE COURT: I think I gave them, in accordance to the law in the case, a 
proper charge on self-defense. I will overrule your objection, Do you have any 
requests for further instructions outside of what you have already indicated, Mr. 
Nussbaum ? | 

MR. NUSSBAUM: I don’t believe I have. 

THE COURT: Do you have any objection to any part of the charge, Mr. 
O™Malley? | | 

MR. OMALLEY: The only thing I would like to comment on is what is to 
transpire if the jury is to bring back a verdict of not guilty by reason of insanity ? 

439 ‘I fully appreciate Your Honor’s position. Your Honor has followed the in- 

structions laid out by the Court of Appeals in a situation such as we have here. I 
don’t think the public is properly protected without the Court going further and 
instructing the jury that an institution, such as St. Elizabeths, and the Court has 
only such jurisdiction so long as there is some mental quirk, mental disease or 
mental defect. 

THE COURT: I don’t think I will tell them that. I think I will follow the 


Court of Appeals’ suggestion. . 
Now, let me ask you this: It is quarter after four. I think it is kind of late to 
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send the jury out. The only reason I didn’t send them home before charging them 
is that I wanted them to have the benefit of the instructions while the arguments 
are fresh in mind. I think the thing to do is to admonish them again, which I 
always do, and let them come back at 9:45 and they will be fresh to start delib- 
erating in the morning. Is that satisfactory ? 
MR. NUSSBAUM: No objection, Your Honor. 
MR. O'MALLEY: I have no objection, Your Honor. 
* *¢+ *£ * * &© *' * 
441 Friday, November 7, 1958 
* * * * * © *& * 
4430 PROCEEDINGS | 
‘THE COURT: Mr. Nussbaum, I understand Mr. Caputy is going to repre- 
sent the Government in the absence of Mr. OMalley who is now before Judge 
Murphy, that is, if there is no objection. 
MR. NUSSBAUM: No objection, Your Honor. 
THE COURT:.I received this note from the foreman, George Merlino. It 


reads: ‘Definitions of second degree murder and manslaughter.’’ They want 
to be charged again. 

(Mr. OMalley entered the courtroom) 

THE COURT: Mr. O™Malley, here is the note we received from the fore- 


man. 

MR. OMALLEY: If it please the Court, I would appreciate it if you would 
permit Mr. Caputy to handle it for me. I am before Judge Murphy at present. 

THE COURT: All right. You may go back. 

(Mr. OMaliey ieft the courtroom.) 

THE COURT: I think what I ought to do in this case is to re-read them 
the entire charge on second degree murder, which will take in malice, and 
manslaughter. I will give them the entire charge. Is there any objection to 
that? | . 

: “MR. NUSSBAUM: No, unless you care to elaborate further. 

THE COURT: I don’t care to elaborate. I have taken this from the Durham 

case and from the Edmonds case, for sure, so I will give it exactly asI gave it ~ 
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yesterday. 
444 All right. You may call the jury in. 

(The jury returned to the courtroom and the following proceedings were 
had:) 

THE COURT: Will the foreman stand, please. 

(Foreman complied.) 

THE COURT: Mr. Foreman, I have this note signed by you. It states: 
:*efinitions of second degree murder and manslaughter.” | 

You may be seated. (Juror complied.) 
FURTHER CHARGE TO THE JURY 

The Court is going to re-read to the jury the part of the charge that has 
to do with second degree and manslaughter. | 

“*The defendant in this case is charged with the crime of murder in the 
second degree. The District of Columbia Code defines murder t in the second 
degree, as follows: 


‘Whoever with malice aforethough kills another is gut of murder 


in ‘the second degree.’ 

“The specific charge contained in the indictment is, as follows: 

‘On or about June 7, 1958, within the District of Columbia, Carl M. 
Misenheimer, with malice aforethought, murdered Moses B. Strother by means 
of stabbing him with a knife.’ | 
445 ‘‘Now, what is meant by the word ‘malice’? Malice isa legal term. The 

law does not use the word ‘malice’ in its popular sense. Malice, as the law uses 
that term, does not necessarily mean a malicious or evil or malevolent purpose, 
or a personal hatred or hostility towards the deceased. Malice in the eyes of the 
law is a state of mind. It shows a heart fatally bent on mischief and is unmindful 
of social duty. Malice, as the law knows it, may also be defined as a condition of 
mind that prompts a person to do an injurious act wilfully to the injury of another. 
Malice may be implied or inferred from the act committed, or it may be stressed. 
The law is that every person is presumed to intend the natural a probably con- 
sequences of his acts. | 

‘(Murder in the second degree may be committed without purpose or intent 


a 
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to kill, or it may be committed with purpose or intent to kill but without premedi- | 
tation and without deliberation. 

- 4A killing under the influence of passion induced by insufficient provocation 
may be murder in the second degree. An accidental or unintentional killing con- 
stitutes murder in the second degree if it is accompanied by malice. 

“Consequently, if you find that the defendant killed the deceased with malice 
aforethought, bearing in mind the definition of malice’ that I have given you, that 
is, that it is a general state of mind of the kind I have defined, but that he did so 

446 without premeditation or deliberation or without purpose or intent to kill, 
they you may find the defendant guilty of murder in the second degree. 

‘““Now, what do we mean by the word ‘aforethought’ which was used, as you 
just heard, in the Statute? You will recall the Statute used the words ‘malice 
aforethought’. The word ‘aforethought’ is defined simply as thought of before- 
hand. Thus, in the phrase ‘malice aforethought’ the word ‘aforethought’ does not 
refer to intent to take the life, but it refers to the malice. The malice must have 
been deliberately held in the mind of the defendant even for only a brief period of 


time when the purpose to take life is formed. This malice ‘thought of beforehand’ 
must go hand in hand with the blow or the means producing the death to consti- 
tute murder in the second degree. } 

‘*But there is still a lesser crime of which you have a right to find the de- 


fendant guilty, and that is manslaughter. 

‘Manslaughter is the unlesful killing of a human being without malice. For 

example, it may be such killing that happens as a result of a sudden quarrel or 

447 in the commission of an unlawful act without any deliberate intention of 
doing any mischief at all. If the killing is committed in the sudden heat of passion 
caused by adequate and sufficient provocation, the crime is manslaughter rather 
than murder. 

“In order to reduce murder to manslaughter, however, the passion must 
be of such degree as would cause an ordinary man to act on impulse and without 
reflection. In addition to great provocation, there must be passion and hot blood 
caused by that provocation. But a trivial or a slight provocation entirely dispro- 
portionate to the violence of the retaliation is not adequate provocation. 
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‘If you find that the defendant killed the deceased in a sudden heat of 
passion and in hot blood caused by adequate provocation but without malice, 
bearing in mind the definition of malice as I have given it to you, you may 
find the defendant guilty of manslaughter.” | 

Will counsel come to the bench. : 

(At the Bench:) | 

THE COURT: Mr. Nussbaum, for the record, is there any oblection to 
any of the charge as given? 

"MR, NUSSBAUM: I take the same position now as I did yesterday. I think 
you should have said ‘‘a sound and disposing mind.’’ 

448 THE COURT: I think that is covered in the instruction on insanity. Ob- 
viously, if they find the man of unsound mind, that is not a sound and disposing 
mind. I cannot go beyond the words of the Statute. I read the Statute exactly 
as it appears in the Code. 


-Do you have any other objection? 
MR. NUSSBAUM: That is all. 


MR. CAPUTY: No objection, Your Honor. 

(In Open Court:) 

THE COURT: All right. The jury may retire. 

(Whereupon, at 11:40 a.m., the jury retired to deliberate on their verdict.) 

VERDICT OF THE JURY 

(Upon return of the jury to the courtroom, the following ensued: 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon its verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant cart M. Misen- 
heimer in this case? 

THE FOREMAN: We find him guilty of second degree murder. 

THE DEPUTY CLERK: Members of the jury, your foreman says your ver- 

449 dict in this case is that the defendant Carl M. Misenheimer is guilty of second 

degree murder, and that is your verdict, so say you each and all? 

(The jury indicated affirmation.) | 

THE COURT: Is there anything else, Mr. Nussbaum ? 
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MR. NUSSBAUM: May the jury be polled, Your Honor? 
THE COURT: Yes, the jury may be polled. 


* * *&©* *&©& © & KK * 


/Piled November 1, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States : 

v. Criminal No. 642-58 
CarlM.Misenheimer_ : 

We, the Jury, find the defendant 
1. Guilty of second degree murder - Guilty of second degree murder 
2. Guilty of manslaughter ° 
3. Not guilty by reason of insanity ° 
4. Not guilty ° 


ap cod 7, 1958 /s/ George Merlino 
(Foreman) 


[Filed November 7, 19587 VERDICT 


On this 7th day. of November, 1958, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, returns 
into Court at 10:00 a.m. and retires to begin their deliberation; whereupon 
the said jury upon their oath say that the defendant is guilty of second degree 
murder; and thereupon each and every member of the jury is asked if that is 
his or her verdict and each and every member thereof say that the defendant 
is guilty of second degree murder; whereupon the defendant’s oral motion to 
set new bond is by the Court denied. 

The case is referred to the Probation Officer of the Court, and the de- 
fendant is remanded to the District of Columbia Jail. 
Present: By direction of 


United States Attorney JOHN J. SIRICA 
By Thomas OMalley Presiding Judge Criminal Court #ONE 


Assistant United States Attorney HARRY M. HULL, Clerk 
E. Sanche, Official Reporter By /s/ H. Kline, Deputy Clerk 





[Filed December 17, 19587 
JUDGMENT AND COMMITMENT : 

On this 12th day of December, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, Hymie Nussbaum, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of SECOND DEGREE MURDER as 
charged and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court. 

IT IS ADJUDGED that the defendant is guilty as charged ani convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of : 

Five (5) years to Twenty (20) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified cificer and that the 
copy serve as the commitment of the defendant. : 


/s/ John L. Sirica 
United States District Judge 
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QUESTIONS PRESENTED 


In a second degree murder case, the accused admitted stab- 
bing the deceased but claimed that he did so in self-defense, by 
virtue of intoxication, or as a result of temporary insanity. 
The Government produced eyewitnesses to the fatal affair and 
@ doctor in rebuttal to the testimony of appellant’s mental. 
condition. In the opinion of appellee, the foliowing questions: 
are presented: 

1. Is not Rule 30, F.R. Crim. P., requiring proper objections 
to the instructions, of particular significance in the instant 
case? 

2. Is not the charge to the jury to be construed as 2 whole, 
and, when done so here, did not the instructions cover all the 
matters requested by appellant in his prayers? 

3. Is not the trial court required to inform the jury that the 
criminal record of an accused is to be used merely as an aid in 
judging the credibility of the accused—if and when he takes 
the witness stand? 

4. Is not the trial court required to instruct the jury on the 
defense of insanity in accordance with the testimony and 
evidence? 

5. Did not the trial court properly quash the subpoena duces 
tecum issued to the Director of the Federal Bureau of 
Investigation? 








The -panseel desstcosisiow omtalyswcbolansiany aan eats 
covered the pertinent applicable principles of law__..._.- 


7. The instructions were proper. 
II. The instructions covering the defense of insanity were cor- 


4. The instructions were proper 
IT. Appellant was fairly tried 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,974 


Cart. M. MiseNHEIMER, APPELLANT 
3 v. | 
UNrrep SrAres OF ee 


4PPHAL PROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


The appellant, in a second degree murder. case, assumed 

. the witness stand in his own defense. -After relating some 

alleged prior experiences with the deceased, appellant told that 

he saw the decedent “Banks,” without a knife or weapon es 

97), and that (J.A.75*): 

WE sears camtiices aa alee wr gs cart eae 
Street, with my arm Isying on the bannister and I was 
looking down toward Ninth Street and kind of watch- 
ing the doorway, and he came up from behind me, and 
he say, “Oh, yes, here he is,” and I turned around and 


2 Doctor Thomas F. Shelton, D.C. General Hospital, pronounced Moses 
Banks Strother dead (J.A. 15-16). Doctor Christopher J. Murphy per- 
formed. the autopsy, which revealed the decedent to. be intoxicated and the 
cause of death was “hemorrhage and shock, caused by stab wounds of the 
chest: and abdomen and internal organs, the heart and liver, causing inter- 
nal shock.” There: were three distinct stab wounds. The exact. position 
and course of these three wounds was described. (J.A. 16-18.) 


(1) 
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I struck him and run back against the car and he lunged 
for me again and I went at him again and run down 
the alley and stayed down there for » while and went 
“back up ‘thete; and: i-se the: 

come back and’ stood across the street over there. 
The stabbing was corroborated by the testimony of the wit- 
nesses for the Government. Benjamin Gillard (J.A. 18-39), 
ing with Banks, who was 


came up the 
and tried to run about forty 
John D. Caphas (J.-A: 40-47), 
47-51), arrived near the scene >in 
of a relative. 


—— 


" 7 


returned him to the scene. 
t interposed intoxica- 


G4, 87). 
alleged 


that appellant was 
adel 


> Compare tbe testimony of appellant that he had dropped the tutte AA 
then tun down the alley (JA. 74). etplanation about having 

@ Rnife and waiting on the street, 
without a knife again if the men gets on me 
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doctor. examined: appellant on October 26, 1958, for approxi- 
mately one hour.®. Temporary insanity and irresistible .im- 
pulse were not equated as the same thing {J.A. 122), and the 
doctor stated that appellant “did what he thought for the mo- 
ment. to bean act of self-defense.” (J.A. 122.) The record 
of the Veterans Administration had been examined but no 
attention was paid to it because “it did not seem to be perti- 
nent * * *.” (J.A..128,.) Appellant acted in a “state of 
panic:*'* * due to overwhelming fear * * * in an impulsive 
teflex manner”, (J.A. 133,} The doctor explained that a ra- 
tional man would have kept on going when he could not locate 
a. pdliceman at the callbox.* Aud the: temporary. inaunity en- 
dured for about five minutes. (J.A. 130, 132.) 
Appellant also called Harry Edward Gates, District of Co- 
lumbia.Fire Department, Rescue Squad No. 1. Ostensibly, 
Gates was called for the purpose of showing that appellant was 
standing on the sidewalk at the scene rather than in the pre- 
cise position accounted by previous Government witnesses. 
However, Gates also stated that appellant said to him in an- 
swer to the question “Did you do this?” “Yes. I'know you 
are the police and I know I am going to Jail.” (J.A. 139.) 
Gates described appellant as being very calm and not excited 
nt the time (JA. 139). 

Counsel for appellant was also permitted to read from medi- 
éal records (J.A_ 115-117, 137-138). 


* The doctor related that appellant had said “Lord have mercy on me, I 
have killed a man,” and that the decedent had said to appellant “You s.o.b., 
I have got you.” (J.A. 121.) It ts to be noted that appellant, in his own 
testimony, said nothing about these precise statements. 

‘. Compare ‘also the doctor’s testimony that appellant “was able to relate, 
to me at least, a minute to minute description of what went on.” (J.A. 
128.) 

Tada ei cece: aaa think dppaitant ‘attaithy: went to the’ céltbar: 

* See also the testimony in the record which pertain to appellant's state- 
ments concerning “robbery” (J.A. 45—Mr. Cephas) (J.A. 48—Mr. Clanton) 
(J.A. 55—Detective Schwab). From this the jury could have inferred 
that appellant had taken the law into his own hands, or, that appellant 
had'the presesce of tnind to make self-serving declarations soon after in- 
fiicting the fatal blows. In any event, the demeanot and appearance of 
the witnesses was critically important—end the jury choose to believe those 
Who did not testify Mn appellant's favor. 
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-’ In rebuttal, Doctor James A. Ryan, Assistant Chief Psychia- 


‘ trist at District of Columbia General Hospital (S.A. 141-158), 


150, 151-154). - 


provides: 


ginning August 14, 1958, during 


"appellant was in the institution. Every 


given:a classification or category (J.A. 157), and appellant was 


- Gassified as “passive aggressive personality trait disorder” 


{5:A. 144), which -was ‘described as appellant’s “basic way of 
getting along in life.” (J.A. 151.) Appellant’s service history 
was “perfectly consistent” with the doctor’s letter (J-A. 147, 
“District of Columbia Code (1951 Ed.), Section 22-2403, 


: Whoever with malice aforethought, exeept.as provided 


“in sections 22-2401, 22-2402, kills another, is guilty of 


murder in the second degree. 
SUMMARY OF ARGUMENT 


Appellant raises several points on appeal which concern the 
general instructions... However, & review of the record reveals 
no error affecting substantial rights... The proposed instruc- 
tions were covered in the charge and, except in certain in- 
stances, no objections were noted. ‘The instruction on appel- 
Jant’s criminal record was in complete accord with accepted 
principles of law. we bathe eh 
- The defense of insanity, interposed at trial, was fairly and 
adequately covered in the instructions to the jury. The Dur- 
ham rules were adhered to closely, and the testimony of the 
doctor appearing for the defense related an imprecise condition 
of panic, fear and temporary insanity of five minute’s duration. 
As.to this, the jury was correctly charged. . 

A fair trial was afforded appellant. There was no etror in 
the granting of the motion to quash the subpoena duces tecum 
¢o the Director of the Federal Bureau of Investigation. Simms 
y. United States, 101 U.S. App. D.C. 304, 307-308 (1957). 
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L. The general instructions correctly, substantially, and fairly 
cevered the pertinent applicable principles of law 
Appellant contends that the instructions of the tzial court 
were fatally defective in several regards. He argues that the 
charge, as given, was erroneous and also that the court erred 
in refusing to instruet im accordance with submitted prayers. 


lL. The McAfee case 


Relying upon McAffee y. United States, 70 App. D.C. 142, 
105 F. 2d 21 (1939),* appellant claims that the trial court 
should have granted and given, in precise terms, the prayers 
submitted on the presumption of innocence, the burden of proof 
and the degrees of homicide (Br. pp. 11-12). Several aspects 
of McAffee, however, differ materially with the instant case. 
There, the conviction of first degree murder rested almost ex- 
clusively upon the written confession. A reading of the opinion 
does not reveal that, as here, the accused admitted inflicting 
the fatal injuries from the witness stand. Secondly, the 
McAffee case was reversed on other grounds and the issues con- 
cerning the instructions referred to by appellant herein were 
not assigned as error (70 App. D.C. at 150). And thirdly, the 
opinion in McAffee clearly shows that the instructions were all 

“granted” (Id. at 151, 152), but not given. ~ 

‘In the instant case the court stated that it would deny the 
prayers but would charge, in substance, upon the matters de- 
sired: (J.-A. 159, 160). Thereafter, the instructions were given 
ands supplemental eharge also. given. To these instruetions 
ng objection was taken. Thus, it is readily apparent that the 
instructions, as stated and intened, were clear, fair, and correct. 
Otherwise, counsel, having been informed that the prayers 
were denied, would most certainly have registered an’ objection. 
The orderly administration of justice dictates that the trial 
judge be given. an opportunity. to. correct, amend or amplify 
the instructions. Indeed, Rule 30, FR. Crim. P., requires this. 


—— 
‘Ses: also. McAftee.v. United: States, 72 App. DE. 00; 121 F. 20190 (2940), 
cert. denied, 310: U.S. 643: ; 

300447392 
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- And here the court, having stated that it would cover in sub- 
- stance and in the general charge all the matters contained in 
the prayers, had every. right. to. be informed. if appellant 
glimpsed any inadequacy or failure” As noted, the mstruc- 
- tions as given must have appeared proper as given. This 1s, 
of ‘course; also true insofar as the supplemental charge is 
concerned. 


2. Evidence of innocence 


It is argued that the court erred in denying Prayer No. 7 
(J.A. 164) (Br. pp. 13-14).” Again, however, no objection was 
- noted. In addition see Holland v. United States, 348 US. 121, 
139 (1954). 

Appellant concedes that his prayer was not drawn in any 
“usual” language (Br. p. 14), and it is readily apparent that 
the substance of the idea sought was covered in the charge 
(E.g. see J.A. 194). 


3. Incredibility of testimony 


Citing no authority, appellant contends that the court erred 
in refusing Prayer No. 13 (J.A. 175-176) (Br. pp. 15-16).* 
The colloquy at the discussion of prayers. covers the answer to 
this argument quite completely (J.A. 175-176). The jury was 
told that it was the sole judge of the facts. It was for appellant, 
as the court suggested, to argue from such facts. The verdict, 
it is submitted, rests on the evidence and @ consideration of it, 
rather than upon the absence of this isolated instruction. 


° "The specific comment of the trial court is to be noted (J.A. 159) : “I am 
going to give my general charge on presumption of innocence, which is in 
substance what you have asked here. If you are not satisfied with the 
charge I give, at the conclusion of the case you will have an opportunity 
to make any objections you wish. I think my general charge will cover 
that.” This in‘reference to Prayer No.1. The statement applies with equal 
vigor to all the other prayers. ' 

% “Yon are instructed that if after you have evaluated all of the evidence 
in the case, the evidence is as consistent with guilt as it is with innocence, 
it will be your duty to find the defendant not guilty.” (Prayer No. 7.) 

“Yon are instructed that if'the testimony given in this case by any wit- 
ness appears to you to be impossible of occurring because of physical facts. 
which you believe existed at the time or bythe use of ordinary facuities 
such would be improbable under the circumstances;‘you are at liberty to 
disregard such testimony im ‘ts entirety or any part.thereof, as you so 
desire.” (Prayer No. 13.) 
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4& Appeliant’s criminal record 
Appellant objected below (J.A. 206), and objects now to the 
charge given on his criminal record. However, the correctness 
of the instructions cannot be questioned (J.A. 196-197).* It 
is submitted that: if the court had failed to instruct on this 
rather vital matter, the pomt on appeal would be the exact 
reverse. See Moore v. United States, —— US. App. D.C.——, 

262 F. 2d 216, 218 (1958). 


5. Second degree murder 


Without objecting below, appellant now complains of the 
instructions on. second degree murder and malice aforethought 
(Br. pp.. 16-17). Specifically, he urges error in the use of 
certain phrases in the definitions given of these matters. 
Citing Kitchen v. United States, 92 US. App. D.C. 382, 205 
F. 2d 726 (1953),* appellant argues that. the charge was “con- 
fusing, erroneous and prejudicial.” However, it is clear that 
the court in the instant case adhered to the ediets of Kitchen. 
The definition of second degree murder was in strict accordance 
with that opinion. And the inclusion of the word “purpose” 
in the definition of-malice was consistent with the statement 
in Kitchen that (id. 721): “An intentional killing that is not 
premeditated and not connected. with another crime is murder 
in , the. second degree.” (Emphasis added. Footnote 
omitted.) Furthermore, the court in the instant case pro- 
. eeeded to instruct. on the elements of manslaughter and re- 
ferred to the definition given of malice, to which no past or 
present objection is taken. 

6. Omission of expert testimony 

Although no objection was raised-below, appellant now con- 
tends that one isolated phrase in the charge had the effect of 
obliterating all evidence save that of the lay witnesses_(Br- 

= Meadows v. United States, 65 App. D.C. 275, 82 PF: 2d 881 (1986); a 
first degree murder case, is not in point even-though general principles of 
law are expressed therein: 

So paifai chal: iia’ eecakedl eek Seca geniaty- “08 nats dagreesaamaiioe’ on 


peculiar facts. This Court remanded in order that the jury may: have 
advantage of instructions on second degree murder. 
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“p. 18).4 Appellant indulges.in speculation and argues that 
this statement permitted the jury to view the court's opinion 
of the expert’ testimony. This specylation is completely 
unfounded and unwarranted= = 


2, The instructions were. proper 


In this case counsel for appellant prepared prayers for m- 
structions and upon these prayers @ lengthy colloquy was 
~eonducted (J.A. 157-177). Thereafter, as noted herein, the 
- objections did not go to most of the claims now advanced. 
* "The jury was instructed that the indictment is not evidence 
- (ZA. 198, 204), and upon the presumption of imnocence and 
| the burden of proof (J.A. 194, 199, 200, 201, 203). All testi- 
» mony was to be considered and certain eriterion for the use of 
such testimony was given (J-A. 195). The consideration to 
"be given to the testimony of expert witnesses was covered 
- (JA. 195-196). And the jury was told that it is the function 
of jury. to decide the issues of fact, in accordance with the 
“evidence and without sympathy or prejudice (J-A. 196). The 
ants and ions of counsel were commented upon 


4 a 


(S.A. 197). The indict ¢ was read and the statute involved 


was read, following which the court defined the term “malice,” 
"murder in the second degree, and manslaughter (J.A. 197-199). 
.. Instructions on insanity, self-defense, intoxication, and motive 
_ were given (J.A. 199-202). The verdict was to be unanimous 
_ and the possible yerdicts were explained (J-A. 203-204). The 
jury. was told to consider the instructions as a whole and to 
disregard any observations of the trial court’s conductor words 
during trial (J.A. 204). 

These instructions, were correct, proper, and fair. The jury 
is to follow the instructions. Opper v. United 
States, 348 US. 84, 95 (1954). There is no cause to overturn 
the verdict. 

“0, you can sum up this whole case in one word: What is the truth 
in this matter?” (J.A.205.). > ie 

‘ ; witnesses. (J.A.. 195-196},. the defense 
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Be ee eee eenennes tae tatonne et tamamlsy, were 
corect, fair, and complete 


One of the defenses raised below was that of insanity. 
Doctor Cavanaugh testified that he has examined appellant 
for about one hour on October 26, 1958 and that, in his opinion, 
appellant was “temporarily insane” on June 7, 1958 (J.A. 119). 
In regard to “irresistible impulse”, the doctor clearly stated, 
“Temporary sanity and irresistible impulse I don’t think would 
be considered the same thing.” And, the doctor then con- 
tinued, “Temporary insanity may last for a longer period of 
time. If we say this individual was temporarily. insane and 
acted on impulse which he was unable to resist, then I think 
it could be classified as an irresistible impulse.” (J.A. 122.) 

On the question. of appellant’s ability to know right from 
wrong, the. doctor testified as follows:(J.A. 122, 132): 


Q: Doctor I want to go ‘into some so-called known 
tests'in. the District. of Columbia for psychiatry. I will 
ask you. whether or not you believe the defendant at 
the time of the commission of the offense on June 7 
of this year knew right from wrong and could do right 


and refrain from wrong at. that instant? 

A. At the time that he committed the offense, which 
was apparently a very short period of time, it would be 
my opinion that he averted to this question at all of 
Tight and wrong; that he was acting purely on impulse. 
Whether he was able to adhere to the right had he given 
thought to right and wrong would probably be debata- 
ble. Hove ohat Fe. theaaht Sor, the sament to beam 
act of self-defense. 

= * * 2 eg 

Q. Now, Doctor, in this particular case, that of Carl 
Misenheimer, you testified, did you not, you could not 
render an. opinion as to whether on June 7 at the time 
of this crime Carl Misenheimer could distinguish be- 
tween right and wrong? 

A. I think I said that, and what I meant to say was 
because of the nature of his disorder, he did not avert 
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wrong; die wes actang re= 
consideration and ask hi 


“June 7, 1958? 
Af 


did not & 
he’ did 110% 


| * gevond part of it, could he: 
Decauze he did not give thought 
“(Empl i ded.) ~ | 
“state of panic 


wrong, and 


posture of evidence that appellant now com- 
his defense. 6 


(Br. pp. 42-18), 


OF is urged 

$9 condition should have be However 

_ aniawers axe teadily apparent.” In the Bret place, the substance 

of Prayer No. 4 was actually given (J-A. 200-201). "Secondly, 

ao objection was registered to the charge asviven. And thirdly, 

seresistible impulsé, ax such, was taken out of the ease by the 
testimony of Doctor Cavanaugh (J.A. 122). 


i 
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2. The three tests 


3 ae a ore stat el aets he de- 
fense of insanity were not given in the manner in which he re- 
quested (Br. pp. 14-15). Again, several answers are suggested. 
In the first place, the rule announced. in Durham v. United 
States, 94 US. App. D.C. 228,214 F. 2d 862 (1954), was a 
new and broader test (Id. p. 240). It is now settled that jury 
is to be instructed on the former or different tests only when 
the evidence warrants it. Therefore, it cannot.be argued that 
each case shall include three tests and instructions thereon. 

Secondly, the proposed instructions were not complete and 
proper. And thirdly, no objection was raised. ” 


" &, Rightwrong test 


Seeded tat Gis ens eed oe a 
wrong test of criminel responsibility (Br. p.17).. This separate 
argument falls within that discussed hereinabove and is there 
answered. 


a ‘tne instrnctiqns were proper ; 
-. As noted, the instructions on criminal responsibility in cases 


wherein the defense of insanity is raised must adliere to the 
facts of the case. Here, the court carefully detailed the prin- 
ciples enunciated in Durham. To these instructions no objec- 
tion is taken. The defense in the instant. case rested upon 
peculiar facts,.necessitating applicable. instructions. - 

: ‘Fhe: testimony of the doctor for FR alg S ae 
jury that appellant claimed to have acted within a Sve minute 
episode of overwhelming fear. However, the doctor related 
that this was temporary insanity and the exact nature of this 
condition was not precisely spelled out by the witness (J.A. 
122). In order to properly present the issues to the jury, the 
court instructed as follows (J.A. 200-201): 


In connection with the defense of insanity, the de- 
fendant in this case also asserts that at the time of the 
crime he was acting under an irresistible impulse. Un- 
der the so-called irresistible impulse test, the accused, 
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that is the defendant, although able to:distinguish be- 

. _ tween right and wrong is relieved of responsibility for 

“his criminal act if his mental faculties at the time of 

the act were so deranged because of a mental disease or 

, mental defect so as to create in his mind an uncon- 

_ trollable or irresistible impulse to commit the deed with 

which he is charged and an impulse so powerful as over- 

ride the reason and judgment and to wipe out his sense 

of right and wrong to the extent that the accused was 

_ deprived of the power to choose between right and 

“wrong and lacked the power and ability to adhere: to 
the right... apiece ye cer ‘5 

Therefore, if you should find beyond a reasonable 

doubt that the defendant committed the act charged 

_ in the indictment and you further find that he was suf- 

~ fering from a mental defect or mental’ disease at the 

~ time, still your test. would not be completed, you would 

then need to go a step further and determine whether 

the committing of the said act was caused by such 

mental disease or mentaldefect. 

Should you find beyond a reasonable doubt that the 

‘>. said“ act was not the product:of a mental disease or.& 

ove: mnental defect, then he would be responsible for his act 

and would not be entitled to an acquittal on the grounds 
of insanity. fp # : 


These instructions, under the law and under the facts, were 
eminently fair, complete and proper. See Carter v. United 
States, 102 US. App. D-C. 227, 252 F. 2d'608 (1957); Wright v. 


United States, 102 US. App. D.C. 36, 250 F. 2d 4 (1957). 
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Itt, Appellant. was fairly tried 

- It is maintained that the conduct of the trial below was so 
“unfair as to be prejudicial (Br. pp. 18-21)" These argu- 
Appellant argues that the trial court improperly quashed 
the subpoena duces tecum issued by the defense to the Director 
of Federal Bureau of Investigation (Br. pp. 18-19). He seeks 
‘to distinguish Simms v. United States, 101 US. App. D:C. 304, 
307-308, 248 F. 2d 626 (1957), cert. denied, 78 S. Ct. 127, and 
thereby avoid asking this Court to reverse its decision in that 
“ease. However, the only distinguishing feature’ presented 
pertains to the material sought. A reading of the opinion in 
Stmms reveals that, unlike the statement in appellant’s brief ** 
the.defendants asked for “* * * the complete files reflecting 
the criminal records of the witnesses * * *.” This, it is sub- 
mitted, is exactly what. was sought here. And in all other 
respects the two.cases coincide. Thus, Simms was binding 
upon the trial judge and is controlling here. In any event, 
see the statement contained in the “Motion to Inspect Grand 
Jury Records” (Original record) which demonstrates that 
counsel had interviewed the witness Gillard as of that time. 
Counsel also has the transcript of the coroner’s inquest. 
Furthermore, the trial court gave leave to counsel to inquire as 
to any previous criminal record (J.A. 34-38). 

In this regard, appellant also asserts that the trial court 
should not have permitted the accuracy of the F.B.I. reports 


* Having failed to object below, appellant now argues (Br. pp. 20-21), 
that the word “conjuring” as used by the prosecutor in closing argument 
(J.A. 198), led to prejudicial error. It will be recalled from the Counter- 
statement that appellant admitted inflicting injuries upon the deceased 
(Eg. J.A. 74). The verdict rests upon this testimony and the other 
affirmative evidence in the case. Accordingly, the semantical argument 
here advanced must be rejected. 

Similarly, the vague allegations thrust at an isolated bench conference 
(Br. pp. 19-20), are not, absent objection below, sufficient to overcome the 
presumption of the validity of judgment. In addition, see the court’s prior 
Specific instructions on the meaning of conferences at the bench (R. 87-88), 
and the general charge (J.A. 204; R. 4382-488). See also J.A. 186. 

*“In the Simms case the defendant asked for the entire FBI files on 
designated witnesses. Here the criminal record only was asked.” (Br. 
p. 19.) 
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9" Spedifieally; he'statea that the court errone 


oe +e 


secondly, sppellant 


larceny and, receiving— 
date and place (J.-A. 


"District Court be affirmed. 


“Assistant United States Attorneys. _ 
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